DEPARTMENT OF THE ARMY
KANSAS CITY DISTRICT, CORPS OF ENGINEERS
635 FEDERAL BUILDING
601 E 12™ STREET

' KANSAS CITY MO 64106-2824
REPLY TO

ATTENTION OF

October 2, 2013
Regulatory Branch
(NWK-2008-1124)
(Moniteau, MO, NWP 27)

Mr. David L. Flick

Swallow Tail, LLC

24820 South Miller Road
Harrisonville, Missouri 64701

Dear Mr. Flick:

This letter pertains to your application, received on September 26, 2013, for a Department of the Army
(DA) permit. The proposed work concerns the discharge of angular rock to reduce soil erosion at several
inlets and outlets of the wetland pools and along the bed and bank of the identified stream channels that are
tributaries of and connected to Smith Creek for the construction of the proposed Smith Creek Wetland and
Stream Mitigation Bank. The project is located in Section 9, Township 44 North, Range 16 West, in
Moniteau County, Missouri.

This letter contains a preliminary jurisdictional determination (PJD) of the waters of the United States
on the project site which was completed in accordance with Corps regulations at 33 C.F.R. Part 331.
PJD’s, while sufficient for permit determinations, are not appealable. If you wish, you may request an
Approved Jurisdictional Determination (which may be appealed) by contacting our office for further
instructions. The PJD is described in the enclosed Preliminary Jurisdictional Determination Form. We
request that you sign the signature block, and return the form to our office. If you do not concur with the
Jurisdictional determination, then you will need to obtain an Approved Jurisdictional Determination from
our office prior to impacting any waters identified in the PJD. This jurisdictional determination is valid
until the expiration date of the permit authorization, unless new information warrants a revision.

Based upon a review of the information furnished, we have made a preliminary jurisdictional
determination that the ephemeral stream channels demonstrate an ordinary high water mark at these
locations and the wetland pools, that abut Smith Creek, meet the current Wetland Delineation Manual
criteria for wetland classification and are jurisdictional waters of the United States. Therefore, the
placement of angular rock below the ordinary high water mark elevation, or within the wetland pools as
proposed by your project, requires permit authorization from this office. The Corps of Engineers has
jurisdiction over all waters of the United States. Discharges of dredged or fill material in waters of the
United States, including wetlands, require prior authorization from the Corps under Section 404 of the
Clean Water Act (33 USC 1344). The implementing regulations, for the Act, are found at
33 C.F.R. 320-332.

We have reviewed the information furnished and have determined that your project is authorized by
nationwide permit (NWP) No, 27, provided you ensure that the conditions listed in the enclosed copy of
excerpts from the February 21, 2012 Federal Register, Issuance of Nationwide Permits, are met. You must
also comply with the Kansas City District Regional NWP Conditions posted at:
http://www.nwk.usace.army.mil/Missions/RegulatoryBranch/Nation WidePermits.aspx




The Missouri Department of Natural Resources has certified that this NWP will not violate existing state
water quality standards provided you comply with the conditions included in their attached certification
document. All conditions included in the water quality certification become conditions of the NWP
authorization. Please review all conditions associated with this NWP. If you have any questions concerning
state water quality standards or compliance issues with the associated certification conditions, please contact
the Missouri Department of Natural Resources, Water Protection Program, P.O. Box 176, Jefferson City,
Missouri 65102-0176. You may also contact the office at 573-526-3589 or by email at
wpsc401 cert@dnr.mo.gov.

General condition 30 requires you to sign and submit the enclosed "Compliance Certification" upon
completion of the authorized work and any required mitigation.

This NWP verification is valid until March 18, 2017. Should your project plans change or if your activity
is not complete within the specified verification term, you must contact this office for another permit
determination.

Although an individual DA permit is not required, other Federal, state and/or local permits may be
required. You should verify this yourself.

We are interested in your thoughts and opinions concerning your experience with the Kansas City
District, Corps of Engineers Regulatory Program. Please feel free to complete an electronic version of our
Customer Service Survey form on our website at: http:/per2.nwp.usace.army.mil/survey.html. You may
also call and request a paper copy of the survey which you may complete and return to us by mail or fax.

Mr. Douglas R. Berka, Project Manager, reviewed the information furnished and made this
determination. If you have any questions concerning this matter, please feel free to contact Mr. Berka at
816-389-3657 or by email at douglas.r.berka@usace.army.mil. Please reference Permit No. 2008-1124 in
all comments and/or inquiries relating to this project.

Enclosures

Copies Furnished (electronically w/o enclosures):

Environmental Protection Agency,

Watershed Planning and Implementation Branch
U.S. Fish and Wildlife Service, Columbia, Mlssoun
Missouri Department of Natural Resources,

Water Protection Program

State Historic Preservation Office
Missouri Department of Conservation



PRELIMINARY JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

WMAIIQN
A. REPORT COMPLETIONDATE FOR PRELIMINARY JURISDICTIONAL DETERMINATION (JD):
September 26, 2013

B. NAME AND ADDRESS OF PERSON REQUESTING PRELIMINARY JD:

Swallow Tail, LLC
24820 South Miller Road
Harrisonville Missouri 64701

C. DISTRICT OFFICE, FILE NAME, AND NUMBER: CENWK-OD-R, 2008-01124, The discharge of riprap in
ephemeral streams and in wetland pools as required maintenance activities at the Smith Creek Mitigation Bank.

D. PROJECT LOCATION (S) AND BACKGROUND INFORMATION:
(USE THE ATTACHED TABLE TO DOCUMENT MULTIPLE WATERBODIES AT DIFFERENT SI TES)
State: Missouri County: Moniteau City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 38.592521 N., Long. -92.688442 W.
Universal Transverse Mercator: NAD 83/UTM Zone Choose Zone

Authority: [¥] Section 404 - .[JSection 10

Name of nearest water body: Smith Creek (RPW)
Identify (estimate) amount of waters in the review area:
Non-wetland waters: Smith Creek (linear feet: 2980 width (ft ) 40), ephemeral tributaries to Smith Creek (linear
feet: 6278 width (f.): 4.
Cowardin Class (Smith Creek): Riverine - Upper Perennial
Stream Flow: Perennial
Wetlands: 34.13 acres.
Cowardin Class: EM- Emergent
Name of any water bodies on the site that have been identified as Section 10 waters:
Tidal: N/A
Non-Tidal: N/A

i

E. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

[¥} Office (Desk) Determination. Date: September 30, 2013
[ Field Determination. Date(s): Date

The Corps of Engineers believes that there may be jurisdictional waters of the United States on the subject site, and the
permit applicant or other affected party who requested this preliminary JD is hereby advised of his or her option to request
and obtain an approved jurisdictional determination (JD) for that site. Nevertheless, the permit applicant or other person
who requested this preliminary JD has declined to exercise the option to obtain an approved JD in this instance and at this
time. o - ' '

1. Inany circumstance where a permit applicant obtains an individual permit, or a Nationwide General Permit (NWP) or
other general permit verification requiring “pre-construction notification” (PCN), or requests verification for a non--
reporting NWP or other general permit, and the permit applicant has not requested an approved JD for the activity; the
permit applicant is hereby made aware of the following: (1) the permit applicant has elected to seek a permit authorization
based on a preliminary JD, which does not make an official determination of jurisdictional waters; (2) that the applicant has
the option to request an approved JD before accepting the terms and conditions of the permit authorization, and that basing
a permit authorization on an approved JD could possibly result in less compensatory mitigation being required or different
special conditions; (3) that the applicant has the right to request an individual permit rather than accepting the terms and
conditions of the NWP or other general permit authorization; (4) that the applicant can accept a permit authorization and
thereby agree to comply with all the terms and conditions of that permit, including whatever mitigation requirements the



Corps has determined to be necessary; (5) that undertaking any activity in reliance upon the subject permit authorization
without requesting an approved JD constitutes the applicant's acceptance of the use of the preliminary JD, but that either
form of JD will be processed as soon as is practicable; (6) accepting a permit authorization (e.g., signing a proffered
individual permit) or undertaking any activity in reliance on any form of Corps permit authorization based on a preliminary
JD constitutes agreement that all wetlands and other water bodies on the site affected in any way by that activity are
jurisdictional waters of the United States, and precludes any challenge to such jurisdiction in any administrative or judicial
compliance or enforcement action, or in any administrative appeal or in any Federal court; and (7) whether the applicant
elects to use either an approved JD or a preliminary ID, that JD will be processed as soon as is practicable. Further, an
approved JD, a proffered individual permit (and all terms and conditions contained therein), or individual permit denial can
be administratively appealed pursuant to 33 C.F.R. Part 331, and that in any administrative appeal, jurisdictional issues can
be raised (see 33 C.F.R. §331.5(a)(2)). If, during that administrative appeal, it becomes necessary to make an official
determination whether CWA jurisdiction exists over a site, or to provide an official delineation of jurisdictional waters on
the site, the Corps will provide an approved JD to accomplish that result, as soon as is practicable.

This preliminary ID finds that there “may be” waters of the United States on the subj ect project site, and identifies all
aquatic features on the site that could be affected by the proposed activity, based on the following information:

SUPPORTING DATA. Data reviewed for preliminary JD (check all that apply)
[vi Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

[~ Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ - Office concurs with data sheets/delineation report. - ’

- Office does not concur with data sheets/delineation report.

‘Data sheets prepared by the Corps: '

Corps navigable waters’ study:

- U.S.-Geological Survey Hydrologic Atlas:

[~ USGS NHD data.

I USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name:

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is:
(National Geodectic Vertical Datum of 1929)
Photographs: . ¥ Aerial (Name & Date): Google Earth

or[77 Other (Name & Date):
Previous determmatlon(s) File no. and date of response letter 2008-1124 (Smlth Creek Mltlgatlon Bank PJD)
Other information (please specify):

ENEN

NI

SRR RS

IMPORTANT NOTE The information recorded on this form has not necessarily been verified by the Corps and should
not be relied upon for later jurisdictional determinations. - .

%%%‘6’4 7-36 - 20/3

Signature and date of Regulatory Project Manager Signature and date of

(REQUIRED) person requesting preliminary JD (REQUIRED,
unless obtainirng
the signature is impracticable)




Nationwide Permit No. 27
Aquatic Habitat Restoration, Establishment, and Enhancement Activities

Activities in waters of the United States associated with the restoration, enhancement, and
establishment of tidal and non-tidal wetlands and riparian areas, the restoration and enhancement of non-
tidal streams and other non-tidal open waters, and the rehabilitation or enhancement of tidal streams,
tidal wetlands, and tidal open waters, provided those activities result in net increases in aquatic resource
functions and services.

To the extent that a Corps permit is required, activities authorized by this NWP include, but are
not limited to: the removal of accumulated sediments; the installation, removal, and maintenance of
small water control structures, dikes, and berms, as well as discharges of dredged or fill material to
restore appropriate stream channel configurations after small water control structures, dikes, and berms,
are removed; the installation of cutrent deflectors; the enhancement, restoration, or éstabliShmcnt of
riffle and pool stream structure; the placement of in-stream habitat structures; modifications of the
stream bed and/or banks to restore or establish stream meanders; the backfilling of artificial channels; -
the removal of existing drainage structures, such as drain tiles, and the filling, blocking; or reshaping of
drainage ditches to restore wetland hydrology; the installation of structures or fills necessary to establish
or re-establish wetland or stream hydrology; the construction of small nesting islands; the construction
of open water areas; the construction of oyster habitat over unvegetated bottom in tidal waters; shellfish
seeding; activities needed to reestablish vegetation, 1nc1ud1ng plowing or discing for seed bed
preparation and the planting of appropriate wetland species; re-establishment of submerged aquatic
vegetation in areas where those plant communities previously existed; re-establishment of tidal wetlands
in tidal waters where those wetlands previously existed; mechanized land clearing to remove non-native
invasive, exotic, or nuisance vegetation; and other related ac‘uvmes Only native plant specws should be
planted at the site. :

This NWP authorizes the relocation of non-‘udal waters, including non—t1dal wetlands and
streams, on the project site provided there are net increases in aquatic résource functions and services.

Except for the relocation of non-tidal waters on the project site, this NWP does not authorize the
conversion of a stream or natural wetlands to another aquatic habitat type (e.g., stream to wetland or vice
versa) or uplands. Changes in wetland plant communities that occur when wetland hydrology is more
fully restored during wetland rehabilitation activities are not considered a conversion to another aquatic
habitat type. This NWP does not authotize stream channelization. This NWP does not authorize the
relocation of tidal waters ot the conversion of tidal waters, including tidal wetlands, to other aquatic
uses, such as the conversion of tidal wetlands into open water impoundments. - o

Compensatory mitigation is not required for activities authorized by this NWP since these
activities must result in net increases in aquatic resource functions and services. '

Reversion. For enhancement, restoration, and establishment activities conducted: (1) In -~
accordance with the terms and conditions of a binding stream or wetland enhancement or testoration
agreement, or a wetland establishment agreement, between the landowner and the U.S. Fish and Wildlife
Service (FWS), the Natural Resources Conservation Service (NRCS), the Farm Service Agency (FSA),
the National Marine Fisheries Service (NMFS), the National Ocean Service (NOS), U.S. Forest Serv1ce
(USFS), or their designated state cooperating agencies; (2) as volintary wetland restoration,
enhancement, and establishment actions documented by the NRCS or USDA Technical Service Provider
pursuant to NRCS Field Office Technical Guide standards; or (3) on reclaimed surface coal mine lands,
in accordance with a Surface Mining Control and Reclamation Act permit issued by the Office of
Surface Mining Reclamation and Enforcement (OSMRE) or the applicable state agency, this NWP also



authorizes any future discharge of dredged or fill material associated with the reversion of the area to its
documented prior condition and use (i.e., prior to the restoration, enhancement, or establishment
activities). The reversion must occur within five years after expiration of a limited term wetland
restoration or establishment agreement or permit, and is authorized in these circumstances even if the
discharge occurs after this NWP expires. The five-year reversion limit does not apply to agreements
without time limits reached between the landowner and the FWS, NRCS, FSA, NMFS, NOS, USFS, or
an appropriate state cooperating agency. This NWP also authorizes discharges of dredged or fill material
in waters of the United States for the reversion of wetlands that were restored, enhanced, or established
on prior-converted cropland or on uplands, in accordance with a binding agreement between the
landowner and NRCS, FSA, FWS, or their designated state cooperating agencies (even though the
restoration, enhancement, or establishment activity did not require a section 404 permit). The prior
condition will be documented in the original agreement or permit, and the determination of return to
prior conditions will be made by the Federal agency or appropriate state agency executing the agreement
or permit. Before conducting any reversion activity the permittee or the appropriate Federal or state
agency must notify the district engineer and include the documentation of the prior condition. Once an
area has reverted to its prior physical condition, it will be subject to whatever the Corps Regulatory -
requirements are applicable to that type of land at the time. The requirement that the activity results in a
net increase in aquatic resource functions and services does not apply to reversion activities meeting the
above conditions. Except for the activities described above, this NWP does not authorize any future
discharge of dredged or fill material associated with the reversion of the area to its prior condition. In
such cases a separate permit would be required for any reversion. .

- Reporting. For those activities that do not require pre-construction notlﬁcatmn the permittee
must subm1t to the district engineer a copy of: (1) The binding stream enhancement or restoration
agreement or wetland enhancement, restoration, or establishment agreement, or a project description,
including project plans and location map; (2) the NRCS or USDA Technical Service Provider
documentation for the voluntary stream enhancement or restoration action or wetland restoration,
enhancement, or establishment action; or (3) the SMCRA permit issued by OSMRE or the applicable
state agency. The report must also include information on baseline ecological conditions on the project
site, such as a delineation of wetlands, streams, and/or other aquatlc habitats. These documents must be
submitted to the district engineer at least 30 days prior to commencing activities in waters of the United
States authorized by this NWP.

Notification: The permittee must submit a pre- constructlon nctlﬁcatlon to the district engineer
prior to commencing any activity (see general condition 31), except for the followmg activities:

(1) Activities conducted on non-Federal public lands and private lands, in accordance with the
terms and conditions of a binding stream enhancement or restoration agreement or wetland
enhancement, restoration, or establishment agreement between the landowner and the U.S. F WS, NRCS,
FSA, NMFS, NOS, USFS or their designated state cooperating agencies;

(2) Voluntary stream or wetland restoration or. enhancement action, or wetland estabhshment
action, documented by the NRCS or USDA Technical Service Provider pursuant to NRCS Field Office
Technical Guide standards; or

(3) The reclamation of surface coal mine lands in accordance with an SMCRA permit 1ssued by
the OSMRE or the applicable state agency.

However, the permittee must submit a copy of the approprlate documentation to the district
engineer to fulfill the reporting requirement. (Sections 10 and 404)



Note: This NWP can be used to authorize compensatory mitigation projects, including mitigation
banks and in-lieu fee projects. However, this NWP does not authorize the reversion of an area used for a
compensatory mitigation project to its prior condition, since compensatory mitigation is generally
intended to be permanent.



Excerpts from the February 21, 2012 Federal Register
Nationwide Permit General Conditions

1. Navigation.
- (a) No activity may cause more than a mlmmal adverse effect on navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations
or otherwise, must be installed and maintained. at the permrttee s expense on authorrzed facrl1t1es
in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operat1ons by the United States
requ1re the removal, relocation, or other alteration, of the structure or work herein authorized, or
if, in the opitiion of thé Sécretary of the Army or his authorlzed representat1ve sald structure or.
work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
per1n1ttee Wlll be requrred upon due notrce from the Corps of Engmeers to remove, relocate or

claim shall be made against the United States on account of any such rernoval or alterat1on -

" 2. Aquatic Llfe Movements No actlvrty may substantlally d1srupt the necessary l1fe cycle
movements of those spec1es of aquatlc life 1nd1genous to the waterbody, 1nclud1ng those species
that normally rmgrate through the area, unless the act1v1ty s prithary purpose is to 1mpound )
water. All permanent and temporary crossmgs of waterbodiés shall be sultably culverted _
bridged, ot otherwise designed and constructed to mainitain low flows to sustain the movement of
those aquatic specres,

3. Spawnmg Areas. Act1v1t1es in spawnmg areas durlng spawnmg seasons must be o
avoided to the maximum extent practicable. Activities that result in the physical destruction (e. g "
through excavation, fill, or downstream smothermg by s substant1a1 turb1d1ty) of an 1mportant
spawmng area are not authorrzed

" 4. Migratory Bird Breedmg Areas. Act1v1t1es in waters of'the United States that. serve as ,
breeding areas for mlgratory birds must be avoided to the maximum extent practicable.

5. Shellﬁsh Beds No act1v1ty may occur in areas of concentrated shellﬁsh populatlons
unless the activity i$ drrectly relatéd 10 a shellfish harvesting activity authorized by NWPs 4 and
48, or,rs ashell_ﬁsh seedmg or hab1tat restorat1on act1v1ty author1zed,by NWP,27

6 Sultable Materlal No act1v1ty may use unsu1table mater1a1 (e g, trash debrls car '

pollutants i 1n toxrc amounts (see Sectlon 307 of the Clean Water Act)

7 Water Supply Intakes No act1v1ty may occur m the prox1m1ty ofa pubhc water supply"
intake, except where the activity is for the repalr or 1mprovement of pubhc Water supply intake
structures or adJacent bank stabilization, :

8. Adverse Effects From. Impoundments If the activity creates an 1mpoundment of water,
adverse effects to the aquatlc system due to acceleratmg the passage « of Water and/or restrrctmg
its flow must be minimized to the maximum extent practicable.




9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity,
including stream channelization and storm water management activities, except as provided:
below. The activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of the activity
is to impound water or manage h1gh ﬂows The activity may alter the pre- -construction course,
condition, capacity, and location of open waters if it beneﬁts the aquatlc env1ronment (e. 8 '
stream restoratlon or relocatron act1v1t1es) '

10 F111s Wlthm 100-Year Floodnlams The act1v1ty must comply with apphcable FEMA
approved state or local ﬂoodplam management requlrements

»»»»»

mats or other measures must be taken to mrmmrze soﬂ d1sturbance

- 12, Soil Erosion and Sediment Controls Approprlate soil erosion and sediment controls
must be used and ma1nta1ned in effectlve operatmg condition durmg construction, andall
exposed so1l and other fills, as well ¢ as any work below the ordinary hlgh water mark or h1gh t1de
line, must be permanently stab111zed at the earhest practlcable date. Permiftees are encouraged to
perform work wrthm waters of the Umted States durmg penods of low-ﬂow or no ﬂow N

13. Removal of Temporarv Fills. Temporary fills must be removed in therr entrrety"a'nd 5
the affected areas returned to pre-constructron elevatlons The affected areas, must be
revegetated as approprlate o '

14, Proper Mamtenance Any authorized structiire or fill shall be properly mamtamed
including maintenance to ensure public safety and compliance with applicable NWP genéral
conditions, as well as any act1v1ty specrﬁc cond1t1ons added by the dlstnct englneer to an NWP
authorlzatlon o

. 15. Single and Complete Project. The activity must be a single and complete project. The
same NWP cannot be used more than once for the same s1ngle and complete prOJect

16. Wild and Scemc Rivers. No act1V1ty may occurin‘a component of the Natlonal Wwild
and Scenic River System, or in a river ofﬁclally designated by Congress as a “study river” for
possible 1nclu51on in the system while. the river isin : '__ofﬁc1a1 study status unless the ' .
approprlate Federal agency with direct. management respon51b1hty for such river, has determmed
in writing that the proposed activity will not adversely affect the Wild and Scenic River
designation or study status. Information on Wild and Scenic Rivers may be obtained from the
appropriate Federal land management agency responsrble for the desrgnated Wﬂd and Scemc
River or study river (e.g., National Park Service, U.S. Forest Serv1ce Bureau of Land
Management, U.S. Fish and Wildlife Service).

17 Tr1ba1 nght ‘No act1V1ty or its operatlon may 1mpa1r reserved trrbal rlghts 1nclud1ng,
but not limited to, reserved water rrghts and treaty ﬁshmg and huntmg rrghts :



18. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered species or
a species proposed for such designation, as identified under the Federal Endangered Species Act
(ESA), or which will directly or indirectly destroy or adversely modify the critical habitat of such
species. No activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless Section 7 consultatlon addressmg the effects of the proposed activity has been
completed. Co

(b) Federal agencies should follow their own procedures for complymg with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements The district
engineer will review the documentation and determine whether it is sufficient to-address ESA
compliance for the NWP activity, or whether additional ESA consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed specles or designated critica] habitat might be. affected or is in the vicinity
of the project, or if the project is located in de51gnated critical habitat, and shall not begin work
on the activity until notified by the district engineer that the requirements of the ESA have been -
satisfied-and that the activity is-authorized. For-activities that might affect Federally-listed
endangered or threatened species or designated critical habitat, the pre-consttuction notification
must include the name(s) of the endangered or threatened species that might be affected by the -
proposed work or that utilize the designated critical habitat that might be-affected by the -
proposed work. The district enginger will detetmine whether the proposed activity “may affect”
or will have “no effect” to listed species and designated critical habitat and will notify the non-
Federal applicant of the Corps’ determination within 45 days of receipt of a complete pre-
construction notification. In cases'where the non-Federal applicant has identified listed species or
critical habitat that might be affected or is in the vicinity of the project, and has so notified the
Corps, the applicant shall not begin work until the Corps has provided notification the proposed
activities will have “no ‘effect” on listed species or critical habitat, or until Section 7 consultation
has been completed. If the non-Federal applicant has not heard back from the Corps w1th1n 45.
days the applicant must still wait for notification from the Corps. - :

- (d) As aresult of formal or informal consultation with the FWS-or NMFS the dlstrlct ’
engineer may add spécies-specific regional endangered species conditions to'the NWPs. '

(e) Authorization of an activity by a NWP does not authorize the “take” of a threatenied or
endangered species as defined under the ESA. In the absence of separate authorization (e.g., an
ESA Section 10 Permit, a Biological Opinion with “incidental take” provisions, etc.) from the
U.S. FWS or the NMFS, The Endangered Species Act prohibits any person subject to the
jurisdiction of the United States to: take a listed species, where "take" means to harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such .
conduct. The word “harm” in the definition of “take" means an act which actually kills or injures
wildlife; Such an act may include significant habitat modification or degradation where it
actually kills or injures wildlife by s1gmﬁcantly 1mpa1r1ng essent1a1 behav1ora1 pattems "
including breeding, feeding or sheltering.

(f) Information on the location of thredtened and endangered spec1es and thelr crltlcal
habitat can be obtained directly from the offices of the U.S. FWS and NMFS or thelr world w1de '
web pages at http://www.fws.gov/ or http:/www.fws.gov/ipac and -~
http://www.noaa.gov/fisheries.html respectively. .




19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
obtaining any “take” permits required under the U.S. Fish and Wildlife Service’s regulations
governing compliance with the Migratory Bird Treaty Act or the Bald and Golden Eagle
Protection Act. The permittee should contact the appropriate local office of the U.S. Fish and
Wildlife Service to determine if such “take” permits are required for a particular activity.

20. Historic Properties. (a) In cases where the district engineer determines that the
activity may affect properties listed, or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requirements of Section 106 of the National
Historic Preservation Act (NHPA) have been satisfied. : L ’

-(b) Federal permittees should follow their own procedures for complymg Wlth the
requirements of Section 106 of the National Historic Presetvation Act. Federal permittees must
provide the district engineer with the.appropriate documentation to demonstrate compliance with
those requirements. The district engineer will review the documentation and determine whether

-it is sufficient to address section 106 comphance for the NWP act1v1ty, or. whether addltlonal
section 106 consultation is necessary. . ' . : '

(c) Non-federal permittees must submlt a pre-constructlon notlﬁcatlon to the dlstr1ct
engineer if the authorized activity may have the potential to cause effects to any historic-. ,
properties listed on, determined to be eligible for listing on, or potentially eligible for- hstmg on
the National Register of Historic Places, including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected
by the proposed work or-include a vicinity map indicating thelocation of the historic properties
or the potential for the presence of historic properties. Assistance regarding information on the
location of or potential for the presence of historic resources can be sought from the State
Historic Preservation Officer or Tribal Historic Preservation Officer, as appropriate, and the -
National Register of Historic Places (see 33 CFR 330.4(g)). When reviewing pre-construction
notifications, district engineers will comply with the current procedures for addressing the =
requirements of Section 106 of the National Historic Preservation Act: The district engineer shall
make a reasonable and good faith effort to carry out-appropriate identification efforts, which may
include background research, consultation, oral history interyiews, sample field 1nvest1gat10n
and field survey. Based on the information submitted and these efforts, the district-engineer shall
determine whether the proposed activity has the poteritial to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties on which the
activity may have the potentlal to cause effects and so notified the Corps the non-Federal .
applicant shall not begin the activity until notified by:the district engineer either that the act1v1ty
has no potential to cause effects or that consulta‘uon under Section 106 of the NHPA has been
completed R

(d) The district engineer w111 not1fy the prospectlve perrmttee w1th1n 45 days of rece1pt
ofa complete pre-construction notification whether NHPA Section 106:consultation is required.
Section 106 consultation is not required when the Corps determines that the activity does not
have the potential to cause effects on historic properties (see: 36 CFR §800.3(a)).. If NHPA -
section 106 consultation is required and will occur, the district engineer will notify the non- -
Federal applicant that he or she cannot begin work until Section 106 consultation is completed. If
the non-Federal applicant has not heard back from the Corps within 45 days, the applicant must
still wait for notification from the Corps.




(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C.
470h-2(k)) prevents the Corps from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, the degree of damage to the integrity of
any historic properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the undertaking
occurs on or affects historic properties on tribal lands or affects properties of interest to those
tribes, and other parties known to have a legltlmate interest in- the 1mpacts to the perm1tted :
act1v1ty on hlstorrc propertles : - ' CRE

21. Dlscoverv of Prev1ouslv Unknown Remains and Artlfacts If you dlscover any
previously unknown historic, cultural or archeological remains and artifacts while: accomphshlng
the activity authorized by this permrt you must immediately notlfy the district engineer of what -~
you have found, and to the maximum extent practicable, avoid construcfion activities that may
affect the remains and artifacts until the required coordination has been completed. The district
engmeer will initiate the Federal, Tribal and state coord1nat10n required to determine if the items
or remains warrant a recovery effort or if the site is e11g1b1e for hstrng in the Nat10na1 Reglster of
Historic Places. : : : S

22 Demggated Crltrcal Resource Waters. Crltrcal resource waters 1nclude NOAA
managed marine sanctuaries and marine monuments, and National Estuarine Research Reserves.
The district engineer may designate, after notice and opportunity for public commient, additional
waters officially designated by a state as having particular environméntal or ecological -~~~
signiﬁcance such as outstanding national resource waters or state natural hetitage sites. The
district engineer may also desrgnate additional cr1t1ca1 resource waters after notlce and
opportunity for public comment. S . : s

(a) Discharges of dredged or fill materral into waters.of the United States are not -
authorized by NWPs 7, 12, 14, 16,:17, 21, 29,31, 35, 39, 40, 42, 43,44, 49,50, 51;'and 52 for
any act1v1ty within, or dlrectly affectmg, crltlcal resource waters 1nclud1ng wetlands adJ acentto -
such waters. : -

(b) ForNWPs 3, 8 10, 13, 15, 18, 19, 22 23 25, 27 28; 30 33 34 36,37, and 38, -
notification is required in accordance with general condition 31, for any‘activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The district
engineer may authotize activities under these NWPs only after it is determmed that the 1mpacts
to the cr1tlca1 resource waters w111 be no more than mmnnal SN

23. Mltrgatron The dlstrlct engineer W111 con31der the followmg factors when
determining appropriate and practicable mrtrgatlon necessary to ensure that adverse effects on
the aquatrc env1ronment are mlmmal ot | -



() The activity must be designed and constructed to avoid and minimize adverse effects,
both temporary and permanent, to waters of the United States to the maximum extent practicable
at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, mlnlmlzrng, rectifying, reducing, or
compensating for resource losses) will be required to the extent necessary to ensure that the
adverse effects to the aquatic environment are minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and require pre-construction notification, unless the district
engineer determines in writing that either some other form of mitigation would be more -
environmentally appropriate or the adverse effects of the proposed activity are minimal, and
provides a project-specific waiver of this requirement. For wetland losses of 1/10-acre or less
that require pre-construction notification, the district engineer may determine on a case-by-case
basis that compensatory mitigation is required to ensure that the activity results in minimal
adverse effects on the aquatic environment. Compensatory mitigation projects provided to offset
losses of aquatic resources must comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is respons1ble for proposing an appropriate compensatory
mitigation option if compensatory mitigation is necessary to ensure that the actrvrty results in
minimal adverse effects on thé aquatic environment. - e :

- (2) Since the likelihood of success is greater: and the 1mpacts to potentlally Valuable
uplands are reduced, wetland restoratron should be the ﬂrst compensatory mitigation optron
considered. . S e
(It perm1ttee-respons1ble m1t1gat10n is the proposed opt1on the prospectrve permittee is
responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan may be
used by the district engineer to make the decision on the NWP verification request, but a final
mitigation plan that addresses the applicable requirements of 33 CFR 332.4(c)(2) — (14) must be
approved by the district engineer before the permittee begins work in waters of the United States,
unless the district engineer determines that prior approval of the final mitigation plan is not
practicable or not necessary to ensure timely: completlon of the requ1red compensatory m1t1gat10n
(see 33 CFR.332.3(k)(3)). - , :

(4) If mitigation bank or-in-lieu fee pro gram’ credlts are the proposed optlon the
mitigation plan only needs to address the baselrne condrtrons at the impact site and the number of
credits to be provided. - B Rl ST YRR -

- (%) Compensatory m1t1gat10n requ1rements (e g resource. type and amount to be prov1ded
as compensatory mitigation, sité protection, ecological performance standards, monitoring
requ1rements) may be addressed through conditions added to the NWP authorrzatron instead of
components of a compensatory mitigation plan. =~ =

- (d) For losses of streams or other open waters that requ1re pre- onstructlon notrﬁcatron
the dlstnct engineer may require compensatory mitigation, such as stream rehabilitation,
enhancement, or preservation, to ensure that the activity. results in minimal adverse effects on the
aquatic environment. \ : :

(e) Compensatory mitigation W1ll not be used to increase the acreage losses allowed by

~ the acreage limits:of the NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it

cannot be used to authorize any project resulting in the loss of greater than 1/2-acre of waters of
the United States, even if compensatory mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used, as necessary, to



ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

(f) Compensatory mitigation plans for projects in or near streams or other open waters
will normally include a requirement for the restoration or establishment, maintenance, and legal
protection (e.g., conservation easements) of riparian areas next to open waters. In some cases,
riparian areas may be the only compensatory mitigation required. Riparian areas should consist
of native species. The width of the required riparian area will address documented water quality
or aquatic habitat loss concerns. Normally, the riparian area will be 25 to 50 feet wide on each
side of the stream, but the district engineer may require slightly wider riparian areas to address
documented water quality or habitat loss concerns. If it is not possible to establish a riparian area
on both sides of a stream, or if the waterbody is a lake or coastal waters, then restoring or
establishing a riparian area along a single bank or shoreline may be sufficient. Where both
wetlands and open waters exist on the project site, the district engineer will determing the -
appropriate compensatory mitigation (e.g., riparian areas and/or wetlands compensation) based
on what is best for the aquatic environment on a watershed basis. In cases where riparian areas
are determined to be the most appropriate form of compensatory mitigation, the district engineer
may waive or reduce the requirement to provide wetland compensatory mitigation for wetland
losses.

(g) Permittees may propose the use of mitigation banks, in-lieu fee programs, or separate
permittee-responsible mitigation. For activities resulting in the loss of marine or estuarine
resources, permittee-responsible compensatory m1t1gat1on may be env1ronmentally preferable if
there are no mitigation banks or in-lieu fée programs in the area that have marine or estuatine
credits available for sale or transfer to the permittee. For permittee-responsible mitigation; the
special conditions of the NWP verification must clearly indicate the party or parties responsible
for the implementation and performance of the compensatory m1t1gat10n project, and if required,
its long-term managemnient. : ' :

(h) Where certain functions and services of waters of the Umted States are permanently
adversely affected, such‘as the conversion of a forested or scrub-shrub wetland to a herbaceous
wetland in a permanently maintained utility line right-of-way, mitigation may be required to
reduce the adverse effects of the project to the minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures are
safely designed, the district engineer may require non-Federal applicants to demonstrate that the
structures comply with established state dam safety criteria or have been designed by qualified
persons. The district engineer may also require documentation that the design has been
independently rev1ewed by 31m11arly quahﬁed persons and approprlate modlﬁcatlons made to
ensure safety SRR - - o

25. Water g zuahty Where States and authorrzed Trrbes or EPA where apphcable have- -
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water:
Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized actlvrty does not result in more than mlmmal degradatron of water quahty

26. Coastal Zone Management In coastal states where an NWP has not prevrously
received a state coastal zone management consistency concurrence, an individual state coastal




zone management consistency concurrence must be obtained, or a presumption of concurrence
must occur (see 33 CFR 330.4(d)). The district engineer or a State may require additional
measures to ensure that the authorized activity is consistent with state coastal zone management
requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any regional
conditions that may have been-added by the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its
section 401 Water Quality Certification, or by the state in'its Coastal Zone Management Act-
consistency determination.

28. Use of Multmle Nat1onw1de Permits. The use of more than one NWP fora smgle and
complete project is prohibited, except when the acreage loss of waters of the United States -
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest spemﬁed
acreage limit. For example, if a road crossing.over tidal waters is constructed under NWP 14,
with associdted bank stabilization authorized by NWP.13, the maximum acreage loss of waters
of the United States for the total project cannot exceed 1/3 -acre. - ~ =

- 29. Transfer of Nationwide Permit Verifications. If the permittee sells the property.
assomated with a nationwide permit verification, the permittee may transfer the nationwide = - -
permit verification to the new owner by submitting a letter to the appropriate Corps district office
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and signature: ~. '

“When the structures or work authorized by this nationwide permit are still in existence at
the time the property is transferred, the terms and conditions of this nationwide permit, including
any special conditions, will continue to be binding on the new owner(s) of the property. To
validate the transfer of this nationwide permit and the associated liabilities associated with -
compliance with its terms and conditions, have the transferee sign and date below.” -

(Transferee)

| -: :(Datet)‘ : "

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the authorized
activity and any required compensatory mitigation. .. The success of any required permittee-
responsible mitigation, including the achievement of ecological performance standards, will be
addressed separately by the district engineer. The Corps will provide the permittee the .
certification document with the NWP verification letter. The certification document will
include: ' :

(@ A statement that thc authorlzed work was done in accordance w1th thc NWP |
authorization, including any general, regional, or activity-specific conditions; " -



- (b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or in-lieu
fee program are used to satisfy the compensatory mitigation requirements, the certification must
include the documentation required by 33 CFR 332.3(1)(3) to confirm that the permittee secured
the appropriate number and resource type of credits; and

(c) The s1gnature of the perrnlttee certlfylng the cornpletron of the work and m1t1gatron

31 Pre- Constructlon Notlﬁcatlon (a) Ti 1ng Where requrred by the terms of the NWP '
the prospective permittee must notify the district engineer by submitting a pre-construct1on
notification (PCN) as early as possible. The district engineer must determine if the PCN is
complete within 30 calendar days of the date of receipt and, if the PCN is determined to-be -
incomplete, notify the prospective permittee within that 30 day period to request the additional
information necessary to make the PCN complete. The request tiust specify the iriformation
needed to make the PCN .complete. As a general rule, district engineers will request-additional
information necessary to make the PCN complete only once. However, if the prospectlve
permittee does not provide all of the requested information, then the district engineer will notify. -
the prospective permittee that the PCN is still incomplete and the PCN review process will not -
commence unfil all of the requested information has been received by the dlstnct engmeer The '
prospective permittee shall not begin'the activity until either: - R o

(1) He or she is notified in writing by the district engineer that the act1v1ty may proceed
under the NWP with any special conditions imposed by the district or division engineer; or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete PCN
and the prospective permittee has not received written notice from the district or division
engineer. However, if the permittee was required to notify the Corps pursuant to general -
condition 18 that listed species or critical habitat might be affected or in the vicinity of the:
project; or to notify the Corps pursuant to general condition 20 that the activity may have the -
potentlal to cause effects to historic properties, the permittee cannot begin the activity unt11
receiving written notification from the Corps that there is “no effect” on listéd species-or “
potential to cause effects™ on historic properties, or that any consultation required under Sect1on _
7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or Section- 106 of the National *
Historic Preservation (see 33 CFR 330.4(g)) has been completed. Also, work cannot begin under
NWPs 21, 49, or 50 until the permittee has received written approval from the Corps. If the
proposed activity requires a written waiver to‘exceed specified limits of an NWP; the: perrnlttee
may not begin the activity until the district engineer issues the waiver. If the district or division
engineer notifies the permittee in writing that an individual permit is required within 45 calendar
days of receipt of a coniplete PCN, the permittee cannot begin the activity until an individual - - -
permit has been obtained. Subsequently; the permittee’s right to proceed under the NWP. may be
modified, suspended ‘or revoked only in accordance Wlth the procedure set forth in 33 CFR -
330.5(d)(2). = :

“(b) Contents of Pre- Constructlon Not1ﬁcat1on The PCN must be in wrltmg and 1nc1ude
the followmg information: i » : S i P

(1) Name, address and telephone numbers of the prospectlve permrttee

(2) Location of the proposed project;

- (3) A description of the proposed project; the proj ect’s purpose; drrect and 1nd1rect '
adverse environmental effects the project would cause, including the antlerpated amount of loss
of water of the United States expected to result from the NWP activity, in acres, linear feet, or -




other appropriate unit of measure; any other NWP(s), regional general permit(s), or individual
permit(s) used or intended to be used to authorize any part of the proposed project or any related
activity. The description should be sufficiently detailed to allow the district engineer to
determine that the adverse effects of the project will be minimal and to determine the need for
compensatory mitigation. Sketches should be provided when necessary to show that the activity
complies with the terms of the NWP. (Sketches usually clarify the project and when provided
results in a quicker decision. Sketches should contain sufficient detail to provide an illustrative
description of the proposed activity (e.g., a conceptual plan), but do not need to be detailed
engineering plans); - o :

(4) The PCN must include a dehneatlon of wetlands other spec1a1 aquatlc sites, and other
waters, such as lakes and ponds, and perennial, intermittent, and ephemeral streams, on the
project site. Wetland delineations must be prepared in accordance with the current method
required by the Corps. The permittee may ask the Corps to delineate the special aquatic sites and
other waters on the project site, but there may be a delay.if the Corps-does the delineation,
especially if the project site is large or contains many waters of the United States. Furthermore,
the 45 day period will not start until the dehneatlon has been submltted to or completed by the
Corps, as appropriate; .

(5) If the proposed act1v1ty W111 result in the loss of greater than 1/ 10-acre of wetlands and
a PCN is required, the prospective permittee must submit a statement describing how the
mitigation requirement will be satisfied, or explaining why the adverse effects are minimal and
why compensatory mitigation should not be required. As an alternative, the prospectwe
permittee may submit a conceptual or detailed mitigation plan::- .

(6) If any listed species or designated critical habitat rrught be affected or is in the v1c1n1ty
of the project, or if the project is located in designated critical habitat, for non-Federal applicants
the PCN must include the name(s) of those endangered of threatened species that might be
affected by the proposed work or utilize the designated critical habitat that may be affected by -
the proposed work. Federal applicants must prov1de documentatlon demonstratmg comphance
with the Endangered Species Act; and

-(7) For:an activity. that may affect a hlstorlc property hsted on, determmed to be ehgrble
for hstlng on; or potentially eligible for listing on; the National Register of Historic Places, for
non-Federal applicants the PCN must state which historic property may be affected by the . .
proposed work-or include a vicinity map indicating the location of the historic property. Federal
applicants muist provide documentation demonstratrng comphance with Section 106 of the
National Historic Preservation Act. v e

: (c) Form of Pre- Construct1on Notlﬁcatlon The standard 1nd1v1dua1 permlt apphcatlon -
form’ (F orm ENG 4345) may be used, but the completed application form must clearly indicate. -
that it is a PCN and must include all of the information required in paragraphs (b)(1) through (7)
of this general condition. A letter containing the. requlred information may also beused. -

(d) Agency Coordination: (1) The district engineer will consider any comments from S
Federal and state agencies concerning the proposed activity’s compliance with the terms and
conditions of the NWPs and the need for m1t1gat10n to reduce the pI‘O_] ject’s adverse -
environmental effects to a minimal level, ST '

(2) For all NWP activities that requ1re pre- constructlon notlﬁoatlon and result in the loss
of greater than 1/2-acre:of waters of the United States, for NWP. 21, 29, 39, 40, 42, 43, 44, 50,

51, and 52 activities that require pre-construction notification and will result in the loss of greater
than 300 linear feet of intermittent and ephemeral stream bed, and for all NWP 48 activities that -
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require pre-construction notification, the district engineer will immediately provide (e.g., via e-
mail, facsimile transmission, overnight mail, or other expeditious manner) a copy of the
complete PCN to the appropriate Federal or state offices (U.S. FWS, state natural resource or
water quality agency, EPA, State Historic Preservation Officer (SHPO) or Tribal Historic
Preservation Office (THPO), and, if appropriate, the NMFS). With the exception of NWP 37,
these agencies will have 10 calendar days from the date the material is transmitted to telephone
or fax the district engineer notice that they intend to provide substantive, site-specific comments.
The comments must explain why the agency believes the adverse effects will be more than
minimal. If so contacted by an agency, the district engineer will wait an additional 15 calendar
days before making & decision on the pre-construction notification. The district englneer will
fully consider agency comments received within the specified time frame concerning the
proposed activity’s compliarice with the terms and conditions of the NWPs, including the need
for mitigation to ensure the net adverse environmental effects to the aquatic environment of the
proposed activity are minimal. The district engineer will provide no response to the resource
agency, except as provided below. The district engineer will indicate in the administrative record
associated with-each pre-constructlon notification that the resource agencies” concerns were -
considered. For NWP 37, the emergency watershed protection and rehabilitation activity may
proceed 1rnmed1ately in cases where there is-an unacceptable hazard to life or a significant loss of
property or economic hardship will occur. The district engineer will consider any comments :
received to decide whether the NWP 37 authorlzatlon should be mod1ﬁed suspended or revoked
in accordance with the procedures at 33 CFR 330.5.

-(3) In cases of where the prospective perm1ttee is not a Federal agency, the d1str1ct
engineer will provide a response to NMFS within 30 calendar days of receipt of any Essential
Fish Habitat conservation recommendations, as required by-Section 305(b)(4)(B) of the
Magnuson-Stevens Fishery Conservation and Management Act. * - : :

(4) Applicants are encouraged to provide the Corps with either electromc ﬁles or mu1t1ple
copies of pre-constructlon not1ﬁcat1ons to expedlte agency coordmatlon :

D. Dlstnct Englneer S Dec131on :

1.In reviewing the PCN for the proposed act1v1ty, the dlstrlct engmeer wﬂl determme L
whether the activity authorized by the NWP will result in more than minimal individual or -
cumulative adverse environmental effects or may be contrary to the public interest. For a linear
project; this determination will include an evaluation of the individual crossings to determine
whether they individually satisfy the terms and conditions of the NWP(s), as well as the -
cumulative effects caused by all of the:crossings authorlzed by NWP. If an applicantrequests a
waivet of the 300 linear foot limit on impacts to intermittent or ephemeral streams or.of an -~
otheiwise apphcable limit, as provided for in NWPs13; 21, 29, 36, 39, 40, 42,43,44,50,51 or.
52, the district engineer will only grant the waiver upon a written determination that the NWP.
activity will result in minimal adverse effects.. When making minimal effects determinations the -
district engmeer will consider the direct and indirect effects caused by the NWP activity. The -
district engineer will also consider site specific factors, such as the environmental setting in the -
vicinity of the NWP. activity, the type of resource that will be affected by the NWP activity, the -
functions prov1ded by the aquatic resources that will be affected by the NWP activity, the degree
or magnitude to which the aquatic resources perform those functions, the extent that aquatic
resource functions will be‘lost as a result of the NWP activity (e.g., partial or complete loss), the
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duration of the adverse effects (temporary or permanent), the importance of the aquatic resource
functions to the region (e.g., watershed or ecoregion), and mitigation required by the district
engineer. If an appropriate functional assessment method is available and practicable to use, that
assessment method may be used by the district engineer to assist in the minimal adverse effects
determination. The district engineer may add case-specific special conditions to the NWP
authorization to address site-specific environmental concerns.

2. If the proposed activity requires a PCN and will result in‘a loss of greater than 1/10-
acre of wetlands, the prospective permittee should submit a mitigation proposal with the PCN.
Applicants may-also propose compensatory mitigation for projects with smaller.impacts. The
district engineer will consider any proposed compensatory mitigation the applicant has included
in the proposal in determining whether the net adverse environmental effects to the aquatic -
environment of the proposed activity are minimal. The compensatory ml‘uga‘uon proposal may be:
either conceptual or detailed. If the district engineer determines that the: activity complies with
the terms and conditions of the NWP and that the adverse effects on the: aquatic environment are
minimal, after considering mitigation, the district engineer will notify the permittee and include
any activity-specific conditions in the NWP verification the district engineer deems necessary. .
Conditions for compensatory mitigation requirements must comply: with the appropriate -
provisions at 33 CFR 332.3(k). The district engineer must approve the final mitigation plan
before the perrmttee commences work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not necessary to -
ensure timely completion of the required compensatory mitigation. If the prospective. permittee
elects to submit a compensatory mitigation plan with the PCN, the district engineer will
expeditiously review the proposed compensatory mitigation plan. The district engineer must . -
review the proposed compensatory mitigation plan within 45 calendar days of receiving a
- complete PCN and determine whether the proposed mitigation would ensure no more than
minimal adverse effects on the aquatic environment. If the net advetse effects of the project on
the aquatic environment (after consideration of the compensatory mrtlgatron proposal) are
determined by the district engineer to be minimal, the district englneer will provide a timely =
written response to the applicant. The response will state that the project can proceed under the
terms and conditions of the NWP, 1nclud1ng a.ny act1v1ty specrﬁc condltlons added to the NWP
authorrzatlon by the d1strlct englneer SRR o L

3.1f the dlstrrct engrneer 'determmes that the adverse effects of the proposed work are .
more than minimal, then the district engineer will notify the applicant either: (a) That the project
does not qualify for authorization under the NWP and instruct the apphcant on the procedures to
seek authorization under an individual permit; (b) that the project is authorized under the NWP-
subject to the applicant’s submission of a mitigation plan that would reduce the adverse effects
on the aquatic environment to the minimal level; or (c) that the project is authorized under the
NWP with. spec1ﬁc modifications-or conditions:'Where the district engineer determines that -
mitigation is required to ensure no more than minimal adverse effects occur to the aquatic
environment, the activity will be authorized within the 45-day PCN period, with activity-specific
conditions that state the mitigation requirements. The authorization 'will include the necessary
conceptual or detailed mitigation or.a requirement that the applicant submlt a mitigation plan that
would reduce the adverse effects on the aquatic environment to the mlmmal level. When .
mitigation is required, no work in waters of the United States may occur until the district _
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engineer has approved a specific mitigation plan or has determined that prior approval of a final
mitigation plan is not practicable or not necessary to ensure timely completion of the required
compensatory mitigation.
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STATE OF MISSOURI
CLEAN WATER ACT SECTION 401 WATER QUALITY CERTIFICATION
2012 GENERAL AND SPECIFIC CONDITIONS
NWP 27 ~ AQUATIC HABITAT RESTORATION, ESTABLISHMENT, AND ENHANCEMENT ACTIVITIES

These conditions ensure that activities carried out under Nationwide Permits (NWPs) do not violate the Water Quality Standards of the State of
Missouri resulting in permanent damage to habitat, increased turbidity, reduced bank and channel stability, and/or impacts to the biological and
chemical integrity of the waters. These conditions are in addition to, not a replacement for, those conditions included by the federal authorities.
Proposed projects authorized by the NWPs listed above that cannot be conducted within the conditions listed below must apply for individual

" Clean Water Act Section 401 Water Quality Certification (certification). :

Applications for certification should be sent to the Missouri Department of Natural Resources, Water Protection Program, P.O. Box 176,
Jefferson City, MO 65102-0176, or electronically to wpsc401cert@dnr.mo.gov. A complete application consists of the application submitted to
the U.S. Army Corps of Engineers (Corps) as well as additional information necessary for-a complete review of the project. This may include
but is not limited to topographical maps, locational maps, engineering plans, project diagrams and where applicable mitigation plans (10 CSR
20-6.060(5)).

An issued certification becomes part of the 404 Permit and; therefore, expires with the404 Permit unless explicitly stated in the— certification.
Not all permit modifications require the certification to be modified and/or reissued. ‘An example would be when a permit expiration date is
extended or the permtt is rerssued and there are no changes to the original prOJect the certrﬁcatron may remain valid for that pl‘OjeCt

The Department encourages but does not require, the permittee to consider enwronmentally-fnendly design technrques to include -
stormwater management strategies that maintain or restore the original site hydrology through infiltration, evaporation or reuse of
stormwater. Designs might include creating vegetated swales or rain gardens, or using porous pavement. More information can be found at
these websites: http://www.epa.goviowow/NPS/lid/ and www.lid-stormwater.net/lid_techniques.htm.

GENERAL CONDITIONS for ALL NWPs -
1. NWPs shall not allow the filling of jurisdictional springs.

2. Acquisition of a NWP(s) and the attendant certification(s) shall not be consfrued or interpreted to imply the requirements for other
permits are replaced or superseded, including Clean Water Act Section 402 National Pollutant Discharge Elimination System (NPDES)
Permits for land disturbance or return water from material deposition. - Permits or any other requirements shall remain in effect.
Applicants with questions are encouraged to contact the Missouri Department of Natural Resources’ Regional Office in the project area.
A regional office map with contact information can be located at www.dnr.mo. qov/reqrons/recuons htm.

3. Care shall be taken to keep machinery out of the waterway as much as possible. Fuel 0I| and other petroleum products equipment,
construction materials and any solid waste shall not be stored below the ordinary high water mark at any time or in the adjacent -
floodway beyond normal working hours. . All precautions shall be taken to avoid the release of wastes or fuel to streams and other ,
adjacent waters as a result of this operatlon =

4. Petroleum products spilled into any water or on the banks where the material may enter waters of the state shall be immediately
cleaned up and disposed of properly. Any such spills of petroleum shall be reported as soon as possible, but no later than 24 hours
after drscovery to the Missouri Department of Natural Resources Enwronmental Emergency Response number at (573) 634 2436.

5. Only clean, nonpollutmg fill shall be used. The following materials are not surtable for bank stabﬂrzatlon and shall not be used due to
their potential to cause violations of the general criteria of the Water Quality Standards (10 CSR 20-7.031 (3)(A)-(H)):

a. Earthen fill, gravel, broken concrete where the material does not meet the specifications stated in the Missouri NWP Regional
Conditions (http://www.nwk.usace.army.milirequlatory/NWP_2012/nwp.htm) and fragmented asphalt, since these materials are
usually not substantial enough to withstand erosive flows;

b. Concrete with exposed rebar;

c. Tires, vehicles or vehicle bodies, construction or demolition debris are solid waste and are excluded from placement in the waters
of the state;

d. Liquid concrete, including grouted riprap, if not placed as part of an engineered structure; and

e. Any material containing chemical poliutants (including but not limited to creosote or pentachlorophenol).

6. Clearing of vegetation/trees shall be the minimum necessary to accomplish the activity. A vegetated corridor shall be maintained from the
high bank on either side of the jurisdictional channel to protect water quality and to provide for long-term stability of the stream channel,
unless physical barriers prevent such a corridor. For purposes of this NWP, lack of ownership or control of any portion of this corridor may
be considered a legitimate and discretionary cause to waive this requirement on that portion.



10.
1.

12.

13.

14.

15.

This certification is not valid for any Section 404 Permit issued on a water that is:

a. Listed as impaired by inorganic sediment, aquatic habitat alteration or unknown impairment as listed in the most current Water
Quality Report (Section 305(b) Report). For convenience a table of these impaired waters is provided at the following website:
www.nwk.usace.army.millrequiatory/NWP_2012/MO/MOWQC_Con?.pdf;

b. Located in or occur within two miles upstream of a designated outstanding state or national resource water; or

¢. Located in a designated metropolitan no-discharge stream.

The most current Water Quality Report can be found at hitp://www.dnr.mo.gov/enviwpp/waterquality/305b/. A listing of Outstanding
National and State Resource Waters and Metropolitan

No-Discharge Streams can be found in 10 CSR 20-7.031, Tables D, E and F or at

http://www.s0s. mo. gov/adrules/csr/current/10csr/10c20-7.pdf.

The Department's geospatral data is available upon request, and all publrshed data is available on the Missouri Spatial Data Informatron
Services website at http://msdis.missouri.edu/. .

Additional information to identify the project location may be obtained from the program at (573) 751-1300.
Streambed gradrent shall not be permanently altered during project construction.

NWPs |ssued by the Corps for which the 300 hnear foot threshold for stream rmpacts is waived by the drstrrct engrneer shall requrre
individual certification by the state. This is applicable to all NWPs where the permrt has-a 300 linear foot threshold including NWPs 21,
29, 39, 40, 42, 43, 44,50, 51 and 52.

No projecf under a NWP shall accelerate bed or bank erosion.

Represenratives from the Department shall be allowed on the project property to inspect the authorized activity at any time deemed
necessary to ensure compliance with permit conditions. : ,

You must submit a copy of the signed “Compliance Certification” referenced in NWP General Condition No. 30 as proof of project
completion when the original is submitted to the Corps. This document is to be sent to the Missouri Department of Natural Resources,
Water Protectlon Program, P.O. Box 176, Jefferson City, MO 651 02-0176 or electronically to wpsc401cert@dnr mo.gov.

After avoidance and minimization for the prorect unavoidable stream impacts shall be mitigated appropriately. Mmgatron for loss of
aquatic resources shall be in conformance with the currently approved "Missouri Stream Mitigation Method” and the “State of Missouri
Wetland Assessment Method" as well as other mifigation guidance Iocated on-fine at '
http://www.nwk.usace.army.mil/regulatory/CompMit/compmit.him.

Best Management Practices shall be used during all phases ef the project to limit the amount 6f discharge of water contaminants to
waters of the state. The project shall not involve more than normal stormwater or incidental Ioadrng of sediment caused by construction
disturbances. .

Pursuant to Chapter 644.038, RSMo, the Department certifies all NWPs for impacts in all waters of the state without the above-stated or
any other conditions for the coristruction of highways and bridges-approved by the Missouri Highway and Transportation Commission. -
The Mermorandum of Understanding of 2009 and any subsequent modifications between the two agencies outline the requirements by
which the Missouri Department of Transportatlon will design and construct prorects in order to protect the water quality of waters of the
state.



COMPLIANCE CERTIFICATION

General condition 30 of this Nationwide Permit requires that you submit a signed certification
regarding the completed work and any required mitigation. This certification page satisfies this
condition if it is provided to the Kansas City District at the address shown at the bottom of this page
upon completion of the project. '

APPLICATION NUMBER: NWK-2008-1124

APPLICANT: Swallow Tail, LLC
24820 South Miller Road
Harrisonville, Missouri 64701

PROJECT LOCATION: Atthe proposed Smith Creek Wetland and Stream Mitigation Bank
adjacent to Smith Creek in Section 9, Township 44 North, Range 16 West, in Moniteau County,

Missouri
(Lat. 38.592521 N., Long. -92.688442 W.)

a. I certify that the authorized work was done in accordance with the Corps authorization,
including any general or specific conditions.
b. I certify that any required mitigation was completed in accordance with the permit conditions.

¢. Your signature below, as permittee, indicates that you have completed the authorized project as
certified in paragraphs a and b above.

(PERMITTEE) (DATE)

Return this certification to:

U.S. Army Corps of Engineers
Kansas City District, OD-R

601 East 12™ Street, Suite 402
Kansas City, MO 64106-2824



