DEPARTMENT OF THE ARMY
KANSAS CITY DISTRICT, CORPS OF ENGINEERS
635 FEDERAL BUILDING
601 E 12™ STREET

KANSAS CITY MO 64106-2824
REPLY TO

ATTENTION OF

October 2, 2013
Regulatory Branch
(NWK-2009-1282)
(Johnson, KS, NWP 29)

Mr, David Flick

Terra Technologies

1920 West 143" Street, Suite 140
Leawood, Kansas 66224

Dear Mr. Flick;

This letter pertains to a request for modification of a Department of the Army permit you submitted on
behalf of ALF-HM Johnson County, LLC. It was received on October 1, 2013. The project involves the
Walnut Trails residential housing development located within Sections 34 and 36, Township 14 south,
Range 25 east and Sections 1 and 2, Township 15 south, Range 25 east, Johnson County, Kansas.

The Corps of Engineers has jurisdiction over all waters of the United States. Discharges of dredged or fill
material in waters of the United States, including wetlands, require prior authorization from the Corps under
Section 404 of the Clean Water Act (33 U.S.C. 1344). The implementing regulation for this Act is found at
33 CFR. 320-332. A jurisdictional determination for aquatic resources present at the project site was
previously furnished for this action on November 17, 2009 and is still valid unless you have new information
regarding any change in conditions at the project site.

We have reviewed the information furnished and have determined that your project is-authorized by
nationwide permit (NWP) 29, provided you ensure that the conditions listed in the enclosed copy of excerpts
from the February 21, 2012 Federal Register, Issuance of Nationwide Permits, are met. You must also
comply with the Kansas City District Regional NWP Conditions posted at:
http://www.nwk.usace.army.mil/Missions/RegulatoryBranch/Nation WidePermits.aspx

The District Engineer previously waived the 300 linear foot limit for this authorization, and determined
that the adverse environmental effects of this project are minimal, both individually and cumulatively, with
the inclusion of the mitigation plan described in the special condition of this Nationwide Permit authorization.

In addition to the general and regional conditions of this NWP, a special condition has been added in
order to replace the lost aquatic resources that result from the authorized project: '

The applicant must ensure all work described in the off-site, permittee- responsible mitigation plan is
carried out as described in the document entitled “Mitigation Plan for the Coffee Creek NWK-2009-1282
Mitigation Site” dated September 2013.

The compensatory mitigation plan received for the impacts proposed at the project site on September
24,2013 meets all requirements of the federal regulations entitled Compensatory Mitigation for Losses of
Aquatic Resources. The regulations can be found in the Federal Register at (33 Code of Federal
Regulations, Part 332, Vo. 73, No.70, April 10, 2008).

The Kansas Department of Health and Environment (KDHE) has previously certified that this NWP
will not violate existing state water quality standards provided you comply with the conditions included in



their previously furnished water quality certification. All conditions included in the water quality
certification become conditions of the NWP authorization, please carefully review all conditions
associated with this NWP. If you have any questions concerning state water quality standards or
compliance issues with the associated certification conditions, please contact KDHE at 785-296-5573,
Bureau of Water — NPS Section, 1000 SW Jackson Street, Suite 420, Topeka, Kansas 66612-1367.

General condition 30 requires you to sign and submit the enclosed "Compliance Certification" upon
completion of the authorized work and any required mitigation.

This NWP verification is valid until March 18, 2017. Should your project plans change or if your activity
is not complete within the specified verification term, you must contact this office for another permit
determination.

Although an individual DA permit is not required, other Federal, state and/or local permits may be
required. You should verify this yourself.

We are interested in your thoughts and opinions concerning your experience with the Kansas City
District, Corps of Engineers Regulatory Program. Please feel free to complete an electronic version of our
Customer Service Survey form on our website at: hitp:/per2.nwp.usace.army.mil/survey.html. You may
call and request a paper copy of the survey which you may complete and return to us by mail or fax.

Mr. Brian Donahue reviewed the information furnished and made this determination. If you have any
questions concerning this matter, please feel free to contact Mr. Donahue at 816-389-3703. Please
reference Permit No. 2009-1282 in all comments and/or inquiries relating to this project.

Enclosures

Copies Furnished (electronically w/o enclosures):

Environmental Protection Agency,

Watershed Planning and Implementation Branch
U.S. Fish and Wildlife Service, Manhattan, Kansas
Kansas Department of Wildlife, Parks and Tourism
Kansas Department of Health and Environment
Kansas Department of Agriculture



Nationwide Permit No. 29
Residential Developments

Discharges of dredged or fill material into non-tidal waters of the United States for the
construction or expansion of a single residence, a multiple unit residential development, or a residential
subdivision. This NWP authorizes the construction of building foundations and building pads and
attendant features that are necessary for the use of the residence or residential development. Attendant
features may include but are not limited to roads, parking lots, garages, yards, utility lines, storm water
management facilities, septic fields, and recreation facilities such as playgrounds, playing fields, and
golf courses (provided the golf course is an integral part of the residential development).

The discharge must not cause the loss of greater than 1/2-acre of non-tidal waters of the United
States, including the loss of no more than 300 linear feet of stream bed, unless for intermittent and
ephemeral stream beds the district engineer waives the 300 linear foot limit by making a written
determination concluding that the discharge will result in minimal adverse effects. This NWP does not
authorize discharges into non-tidal wetlands adjacent to tidal waters.

Subdivisions: For residential subdivisions, the aggregate total loss of waters of United States
authorized by this NWP cannot exceed 1/2-acre. This includes any loss of waters of the United States
associated with development of individual subdivision lots.

Notification: The permittee must submit a pre-construction notification to the district engineer
prior to commencing the activity. (See general condition 31.) (Sections 10 and 404)



Excerpts from the February 21, 2012 Federal Register
Nationwide Permit General Conditions

1. Navigation.

(a) No activity may cause more than a minimal adverse effect on navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulatrons
or otherwise, must be installed and maintained at the permittee's expense on authorlzed facilities
in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
requ1re the remoyval, relocation, or other alteration, of the structure or work herein authorized, or
if, in the opinion 'of the Secretary of the Army or his authorrzed representatlve said structure or
work shall cause unreasonable obstruction to the free navigation of the nav1gable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remoye, relocate, or
alter the structural work or obstructlons caused thereby, w1thout expense to the United States. No
claim shall be made against the United States on account of any such removal or alteration.

" 2. Aquatic Llfe Movements No act1v1ty may substantlally dlsrupt the necessary lrfe cycle
movements of those speoles of aquat1c life indigenous to the Waterbody, 1nclud1ng those : species.
that normally mlgrate through the area, unless the activity's primary purpose is to 1mpound
water. All permanent and temporary crossings of waterbodies shall be sultably culverted, =
bridged, or otherwise designed and constructed to maintain low flows to sustain the movement of
those aquatlc spemes ,

3. Spawnmg Areas. Actrvrtles in spawmng areas during spawmng seasons must be o
avoided to the maximum extent practicable. Activities that result in the physical destruction (e g,
through excavation, fill, or downstream smothering by substantlal turb1d1ty) of an 1mportant
spawnmg area are not authorrzed -

4. Migratory Bird Breedrng Aress. Activities in waters of the United States that serve ¢ as .
breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds No act1v1ty may occur in areas of concentrated shellfish populatlons
unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48, or is a shellfish seeding or hab1tat restoration activity author1zed by NWPV27

6. Suitable Materlal No act1v1ty may use unsurtable mater1a1 (e.g., trash debrls car
bodies, asphalt etc.). Materral used for construction or discharged must be free from toxrc I
pollutants in toxic amounts, (see Sectron 307 of the Clean Water Act). ' ‘

7. Water Supply Intakes ‘No act1v1ty may occur in the proxnmty of a pubhc water- supply
intake, except where the activity is for the repair or 1mprovement of pubhc water supply 1ntake ’
structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of water,
adverse effects to the aquatic. system dueto acceleratmg the passage of water and/or restricting
its flow must be minimized to the maximum extent practicable.




9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity,
including stream channelization and storm water management activities, except as provided
below. The activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of the activity
is to impound water or manage high flows. The activity may alter the pre-construction course,
condition, capacity, and location of open waters if it benefits the aquatic env1ronment (e.g.,
stream restoratron or relocatlon actrvrtles) :

10 Fills Within 100-Year Floodplams The activity must comply Wrth apphcable FEMA-~
approved state or local ﬂoodplam management requ1rements

1L Egulpment Heavy equrpment worklng in wetlands or mudﬂats must be placed on
mats, or other measures must be taken to mrmmlze sorl d1sturbance S

12. Soil Erosion and Sediment Controls. Appropr1ate soil erosion and sediment controls
must be used and mamtalned in effectrve operating condition durmg constructlon and all”
exposed soil and other fills, as well as any work below the ordmary high water mark or high tide
line, must be permanently stabilized at the carliest practrcable date. Permittees are encouraged to

perform work w1thm Waters of the Umted States durmg per1ods of low-ﬂow or no-ﬂow

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and - |
the affected areas returned to pre- construct1on elevatlons The affected areas must be
revegetated as appropr1ate ' S -

, 14, Proper Maintenance. Any authorized structuté or fill shall be properly mamtamed
including maintenance to ensure public safety and compliance with applicable NWP general

conditions, as well as any activity- specrﬁc condltrons added by the d1str1ct engmeer to an NWP

author1zat10n o -

15. Single and Complete Project. The activity must be a single and complete proj ect The
same NWP cannot be used more than once for the same smgle and complete prOJect :

16. Wild and Scenic Rivers. No activity may occurin a C'ompo'nent of the National Wild -
and Scenic River System, or in a river ofﬁc1ally desrgnated by Congress as a | “study river” for
possible 1nclusron in the system Whlle the river is‘in an ofﬁc1al study status, unless the
approprrate Federal agency ‘with drrect management responsrb1l1ty for such r1ver, has determined
in writing that the proposed activity will not adversely afféct the Wild and Scenic River
designation or study status. Information on Wild and Scenic Rivers may be obtained from the
approprrate Federal land management agency responsrble fot the desrgnated Wild and Scemc
River or study river (e.g., National Park Service, U.S. Forest Servrce Bureau of Land '
Management, U.S. Fish and Wildlife Service). '

17. Trrbal Rights. No activity or its opération may impair reserved tribal r1ghts 1nclud1ng,
but not limited to, reserved water rights and treaty ﬁshmg and hunting rights. -



18. Endangered Species..(a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered species or
a species proposed for such designation, as identified under the Federal Endangered Species Act
(ESA), or which will directly or indirectly destroy or adversely modify the critical habitat of such
species. No activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless Section 7 consultation addressmg the effects of the proposed act1v1ty has been
completed. ’ :

(b) Federal agencies should follow thelr own procedures for complymg Wlth the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements. The district
engineer will review the documentation and determine whether it is sufficient to address ESA
compliance for the NWP activity, or whether additional ESA consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed speciesor designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in designated critical habitat, and shall not begin work
on the activity until notified by the district engineer that the requitements of'the ESA have been
satisfied and that the activity-is authorized. For activities that might affect Federally-listed
endangered or threatened species or designated critical habitat, the pre-construction notification
must include the name(s) of the endangered or threatened species that might be affected by the -
proposed work or that utilize the designated critical habitat that might be affected by the '
proposed work. The district engineer will determine whether the proposed activity “may affect” -
or will have “no effect” to listed species:and designated critical habitat and will notify the non- -
Federal applicant of the Corps’ determination within 45 days of receipt of a complete pre- - = -
construction notification. In cases where the non-Federal applicant.has identified listed species*or
critical habitat that might be affected or is in the vicinity of thé project, and has so notified the -
Corps, the applicant shall not begin work until the Corps has provided notification the ptoposed
activities will'have “no-effect” on listed species or critical habitat, or until Section 7 consultation
has been completed.If the non-Federal applicant has ot heard back from the Corps W1th1n 45
days, the applicant must still wait for notification from the Cotps.- e

(d) As a result of formal or informal consultation with the FWS or NMFS the d1strlct
engineer may add species-specific regional endangered species conditions to the NWPs; -

(e) Authorization of an activity by a NWP does not authorize the “take” of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.g., an
ESA Section 10 Permit; a Biological:Opinion with “incidental take™ provisions, etc.) from the
U.S. FWS or the NMFS, The Endangered Species Act prohibits any person subject to the -
jurisdiction of the United States to take a listed species, where "take" means to harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such - -
conduct. The word “harm” in the definition of “take" means an act which actually kills or injures
wildlife. Such an act may include significant habitat modification or degradation where it -
actually kills or injures wildlife by significantly i 1mpa1r1ng essentlal behav1oral patterns
including breeding; feeding or sheltering, - : e

(f) Information on the location of threatened and endangered spec1es and thelr critical -
habitat can be obtained directly from the offices of the U.S. FWS and NMFS or the1r World w1de
web pages at http://www.fws.gov/ or http://www.fws.gov/ipac and e
http://www.noaa.gov/fisheries.html respectively. ‘




19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
obtaining any “take” permits required under the U.S. Fish and Wildlife Service’s regulations
governing compliance with the Migratory Bird Treaty Act or the Bald and Golden Eagle
Protection Act. The permittee should contact the appropriate local office of the U.S. Fish and
Wildlife Service to determine if such “take” permits are required for a particular activity.

20. Historic Properties. (a) In cases where the district engineer determines that the
activity may affect properties listed, or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requ1rernents of Section 106 of the National
Historic Preservation Act (NHPA) have been satisfied. , :

(b) Federal permittees should follow their own. procedures for complymg W1th the
requirements of Section 106 of the National Historic Preservation Act. Federal permrttees must
provide the district engineér with the appropriate documentation to demonstrate compliance with
those requirements. The district engineer will review. the documentation and determine whether
it is sufficient to.address section 106 compliance for the N WP act1v1ty, or whether additional -
section 106 consultation is necessary: AFREE i : 55

(c) Non-federal permittees must submlt a pre constructlon notrﬁcatlon to the drstrlct
engineer if the authorized activity may havé the potential to cause effects to any historic -
properties listed on, determined to be. eligible:for listing on, or-potentially eligible for hstmg on-
the National Register of Historic Places, including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected -
by the proposéd work or include a vicinity map indicating the location of the historic properties
or the potential for the presence of historic propeérties. Assistance regarding information on the
location of or potential for the presence of historic resources can be sought from the State
Historic Preservation Officer or Tribal Historic Preservation Officer, as appropriate, and the .-
National Register of Historic Places (see 33 CFR 330.4(g)). When reviewing pre-construction
notifications, district engineers will comply with the current procedures for addressing the -
requirements of Section 106 of the National Historic Preservation Act. The district engineer shall
make a reasonable and good faith effort to carry out appropriate identification efforts; which may .
include background research, consultation, oral history interviews, sample field 1nvest1gat1on
and field survey. Based on the information submitted and these efforts, the district engineer shall
determine whether the proposed activity has the potential to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties on-which the
activity may have the potential to cause effects and so notified the Corps, the non-Federal .
applicant shall not begin the activity until notified by the district engineer either that the activity :
has no potentlal to cause effects or that consultatlon under Sectlon 106 of the NHPA has been .
completed.. - o :
(d) The drstrrct engmeer W111 not1fy the. prospectlve permrttee Wlthln 45 days of recelpt
ofa complete pre-construction notification whether NHPA Section 106 consultation is required. -
Section 106 consultation is not required when the Corps determines that the activity does not = .
have the potential to cause effects on historic properties (see 36 CFR §800.3(a)).. ENHPA
section 106 consultation is required and will occur, the district engineer will notify the non-
Federal applicant that he or she cannot begin work until Section 106 consultation is completed, If
the non-Federal applicant has not heard back from the Corps w1th1n 45.days, the apphcant must
still wait for notification from the Corps.




(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C.
470h-2(k)) prevents the Corps from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, the degree of damage to the integrity of
any historic properties affected; and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the undertaking. -
occurs on or affects historic properties on tribal lands or affects prope'rtie’s of interest to those
tribes, and other parties known to have a le gltlmate 1nterest in the impacts to the perrmtted
activity on hlstonc properties. -

: 21 Dlscoverv of Prev1ouslv Unknown Remains and Att 1faets If you discover any
previously unknown historic, cultural or areheologlcal remains and artifacts while accomphshmg
the activity authorized by this perm1t you must immediately notify the district engineer of what
you have found, and to the maximum extent practicable; avoid construction activities that may
affect the remains and artifacts until the required coordination has been completed. The district -
englneer will initiate the Federal, Tribal and state coordination required to determine if the items
or remains warrant a recovery effort or 1f the site is e11g1b1e for hstmg in the Nat10na1 Reg1ster of
Hlstorlc Places: - : : : L :

-22. Des1&ated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research Reserves.
The district engineer may designate, after notice and opportunity for public comment, additional -
waters officially designated by a state as having particular environmental or ecological
51gmﬁcance such as outstanding national resource waters or state natural heritage sites. The
district engineer may also de51gnate additional critical resource waters after notlce and
opportunity for public comment.- :

(a) Discharges of dredged or fill material into waters of the Umted States arenot -
authorized by NWPs 7,12, 14, 16,:17; 21, 29, 31, 35, 39, 40, 42,43, 44, 49, 50, 51, and 52 for
any activity within, -of dlreetly affectlng, cr1t1ca1 resource waters 1nc1ud1ng wetlands adJ acent to
such waters.

(b) For NWPs 3, 8, 10, 13 15, 18,19, 22, 23 25, 27 28, 30 33,34, 36 37 and 38
notification is requtred in accordance with general condition 31, for any activity proposed in the
des1gnated critical resource waters including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only after it is determined that the 1mpacts :
to the crltlcal resource waters W111 be no more than m1mma1 : : :

23. Mltlgatlon The dtstrlct engineer w111 cons1der the followmg factors when
determining appropriate and practicable m1t1gat1on necessary to ensure that adverse effects on’
the aquatic env1ronment are minimal: :



(a) The activity must be designed and constructed to avoid and minimize adverse effects,
both temporary and permanent, to waters of the United States to the maximum extent practicable
at the project site (i.e., on site),

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or
compensating for resource losses) will be required to the extent necessary to ensure that the
adverse effects to the aquatic environment are minimal.

(c) Compensatory mitigation at a minimum one-for-one tatio will be required for all
wetland losses that exceed 1/10-acre and require pre-construction notification, unless the district
engineer determines in writing that either some other form of mitigation would be more
environmentally appropriate or the adverse effects of the proposed activity are minimal, and
provides a project-specific waiver of this requirement. For wetland losses of 1/10-acre or less .
that require pre-construction notification, the district engineer may determine on a case-by-case
basis that compensatory mitigation is required to ensure that the activity results i in minimal
adverse effects on the aquatic environment. Compensatory mitigation projects provided to offset
losses of aquatic resources must comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for. proposrng an appropriate compensatory
mitigation option if compensatory mitigation is necessary to’ ensure that the: acthlty results in
minimal adverse effects on the aquatic environment. ;

~(2) Since the likelihood of success is greater. and the 1mpacts to potentlally Valuable
uplands:are reduced, wetland restoratlon should be the first. compensatory mrtlgatlon optlon
considered. : - '

- (3) If permittee- respons1ble mltrgatron is the proposed optron the prospectrve permrttee is
respon31ble for submitting a mitigation plan. A conceptual or detailed mitigation plan may be
used by the district engineer to make the decision on the NWP verification request, but a final
mitigation plan that addresses the applicable requirements of 33 CFR 332.4(c)(2) ~(14) must be
approved by the district engineer before the permrttee begins work in waters of the United States,
unless the district engineer determines that prior approval of the final mitigation plan is not =
practicable or not necessary to ensure timely completron of the requrred compensatory mltlgatlon
(see 33 CFR 332. 3(k)(3)). S

(4) If mitigation bank or in-lieu fee program credlts are the proposed optlon the
mitigation plan only needs to address the baseline condrtrons at the 1mpact site and the number of
credits to be provided. : S SR : HRE :

(5) Compensatory mrtrgatlon requlrements (e g resource type and arnount to be provrded
as compensatory mitigation, site protection, ecological performance standards monitoring
requirements) may be addressed through conditions added to the NWP authonzatlon instead of
components of a compensatory mitigation plan. — ~ SR

-.(d) For losses of streams or other open waters. that requlre pre constructlon notrﬁcatron .
the drstrlct engineer may require compensatory. m1t1gatron such as stream rehabilitation,
enhancement, or preservation, to ensure that the: actlvrty results in mlnlmal adverse effects on the
aquatic environment. e Pl e

(e) Compensatory mitigation w1ll not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it
cannot be used to authorize any project resulting in the loss of greater:than 1/2-acre of waters of
the United States, even if compensatory mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used, as necessary, to



ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

(f) Compensatory mitigation plans for projects in or near streams or other open waters
will normally include a requirement for the restoration or establishment, maintenance, and legal
protection (e.g., conservation easements) of riparian areas next to open waters. In some cases,
riparian areas may be the only compensatory mitigation required. Riparian areas should consist
of native species. The width of the required riparian area will address documented water quality
or aquatic habitat loss concerns. Normally, the riparian area will be 25 to 50 feet wide on each
side of the stream, but the district engineer may require slightly wider riparian areas to address
documented water quality or habitat loss concerns. If it is not possible to establish a riparian area
on both sides of a stream, or if the waterbody is a lake or coastal waters, then restoring or
establishing a riparian area along a single bank or shoreline may. be sufficient. Where both
wetlands and open waters exist on the project site, the district engineer will determine the
appropriate compensatory mitigation (e.g., riparian areas and/or wetlands compensation) based
on what is best for the aquatic environment on a watershed basis: In cases where riparian areas
are determined to be the most appropriate form of compensatory mitigation, the district engineer-
may waive or reduce the requirement to provide wetland compensatory miitigation for wetland
losses.

(g) Permittees may propose the use of mltlgatlon banks, in-lieu fee programs; or separate
permittee-responsible mitigation. For activities resulting in the loss of marine or estuarine -
resources, permittee-responsible compensatory m1t1gat1on may be envrronmentally preferable 1f
there are no mitigation banks or in-lieu fee programs in the area that have marine or.estuarine-
credits available for sale or transfer to the permittee. For permittee-responsible mitigation, the

special conditions of the NWP verification must clearly indicate the party or parties responsible
for the implementation and performance of the compensatory mltrgatron pI‘O_] ject, and 1f requrred,-
its long-term management.

(h) Where certain functions and services of waters of the Umted States are permanently
adversely affected, such as the conversion of a forested or scrub-shrub- wetland to a herbaceous
wetland in a permanently maintained utility line right-of-way, mitigation may be required to
reduce the adverse effects of the project to the minimal level. '

24. Safety of Impoundment Structures. To ensure that all impoundment structures are
safely designed, the district engineer may require non-Federal applicants to demonstrate that the
structures comply with established state dam safety criteria or have been designed by qualified
persons. The district engineer may also require documentation that the design has been
independently reviewed by 51m11arly quahﬁed persons and approprlate modrﬁcanons made to
ensure safety : Lo : SR B

25 Water Quality Where States and authorized Tribes, or EPA Where applicable have
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water
Quality Certification must be obtained or ‘waived (see 33 CFR 330. 4(c)) The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized actlvrty does not result in more than mrmmal degradatron of water quahty

26. Coastal Zone Mana,qement In coastal states Where an NWP has not prev1ously
received a state coastal zone management consistency concurrence, an individual state coastal




zone management consistency concurrence must be obtained, or a presumption of concurrence
must occur (see 33 CFR 330.4(d)). The district engineer or a State may require additional
measures to ensure that the authorized activity is consistent with state coastal zone management
requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any regional
conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its
section 401 Water Quality Certification, or by the state in 1ts Coastal Zone Management Act
cons1stency deterrmna’uon - : o

28; Use- of Multiple Nationwide Permits. The use of more than one NWP for a single and
complete project is prohibited, except when the acreage loss of waters of the United States - -
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest specified
acreage limit. For example, if a road crossing over tidal waters is constructed under NWP 14,
with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters -
of the United States for the total project carmot exceed 1/3-acre. -

+29. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the nationwide ,
permit verification to the new owner by submitting a letter to the appropriate Corps district office
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and signature:

“When the structures or work authorized by this nationwide permit are still in ex1stence at
the. t1me the property is transferred, the terms and conditions of this nationwide permit, including
any special conditions, will continue to be binding on the new owner(s) of the property. To
validate the transfer.of this nationwide permit and the associated liabilities associated with
compliance with its terms and conditions, have the transferee sign and date below.”

(Transferee)

(Date) .

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the authorized
activity and any required compensatory mitigation. The success of any required permittee-
responsible mitigation, including the achievement of ecological performance standards, will be
addressed separately by the district engineer. The Cotps will provide the permittee the
certification document: w1th the NWP venﬁcatlon letter. ‘The cert1ﬁcat10n document will
include: - : :
(a) A statement that the authorlzed Work was done in accordance w1th the NWP
authorization, including any general, regional, or activity-specific conditions;"



(b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or in-lieu
fee program are used to satisfy the compensatory mitigation requirements, the certification must
include the documentation required by 33 CFR 332.3(1)(3) to confirm that the permittee secured
the appropriate number and resource type of credits; and

(c) The signature of the perrmttee certrfymg the completion of the work and mitigation.

31. Pre Construction Notrﬁcatron (a) ming. Where requlred by the terms of the NWP,
the prospective permittee must notify the d1strrct engineer by submitting a pre-construction
notification (PCN) as-early as possible. The district engineer must déetermine if the PCN is
complete within 30 calendar days of the date of receipt and, if the PCN is determined to be
incomplete, notify the prospective permittee within'that 30 day period to request the additional
information necessary to make the PCN complete. The request must specify the information-
needed to make the PCN complete. As a general rule, district engineers will request addr‘uonal ’
information necessary to make the PCN complete only once. However; if the prospective =
permittee does not-provide all of the requested information, then the district engineer will notify
the prospective permittee that the PCN is still incomplete and the PCN review process “will not-
commence until all of the requested information has been recerved by the drstrrct engrneer The
prospective permittee shall not begin the activity until either: - :

- (1) He or she is notified in wtiting by the district engmeer that the act1v1ty may proceed
under the NWP with any special conditions imposed by the district or division engineer; or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete PCN
and the prospective permittee has ot received written notice from the district or division
engineer. However, if the permittee was ‘required to notify the Corps pursuant to general -
condition 18 that listed species or critical habitat might be affected or in the vicinity of the -
project, or to notify the Corps putsuant to general condition 20 that the activity may have the -
potential to cause effects to historic properties, the permittee cannot begin the aCtivity until
receiving written notification from the Corps that there is “no effect” on listed species or “no
potential to cause effects” on historic properties, or that any consultation requlred under Sectron
7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or Section 106 of the National
Historic Preservation (see 33 CFR 330.4(g)) has been completed. Also, work cannot begm under
NWPs 21, 49, or'50 until the permittee has received written approval from'the Corps. If the
proposed activity requires a written waiver to exceed specified limits of an NWP, the permittee
may not begin the activity until the district engineer issues the waiver. If the district ot division
englneer notifies the perrittee in writing that an individual permit is required within 45 calendar
days of receipt of a'complete PCN, the permittee cannot begin thie activity until an 1nd1v1dual
permit has been obtained. Subsequently, the permittee’s rrght to proceed under the NWP may be
modified, suspended or revoked only in accordance w1th the procedure set forth in 33 CFR
330.5(d)(2). B - -
~(b) Contents of Pre- Constructron No‘uﬁcatron The PCN must be in wrrtrng and 1nclude '
the following information:- P “ : o ’

(1) Name, address and telephone numbers of the prospectlve permlttee

(2) Location of the proposed project; <. -

(3) A description of the proposed project; the proj ject’s purpose: direct and 1nd1rect
adverse environmental effects the project would cause, including the antrc1pated amount of loss
of ‘water of the United States expected to result from the NWP activity, in acres, linear feet, or




other appropriate unit of measure; any other NWP(s), regional general permit(s), or individual
permit(s) used or intended to be used to authorize any part of the proposed project or any related
activity. The description should be sufficiently detailed to allow the district engineer to
determine that the adverse effects of the project will be minimal and to determine the need for
compensatory mitigation. Sketches should be provided when necessary to show that the activity
complies with the terms of the NWP. (Sketches usually clarify the project and when provided
results in a quicker decision. Sketches should contain sufficient detail to provide an illustrative
descnpt1on of the proposed activity (e g.,a conoeptual plan), but do not need to be detailed
engineering plans);

(4) The PCN must 1nclude a dehneatlon of wetlands other spec1a1 aquatlc s1tes and other
waters, such as lakes and ponds, and perennial, intermittent, and ephemeral streams, on the -
project site. Wetland delineations must be prepared in accordance with the current method
required by the Corps. The permittee may ask the Corps to delineate the special aquatic sites and
other waters on the project site, but there may be a delay if the Corps does the delineation,
especially if the project site is large or contains many waters of the United States.. Furthermore,
the 45 day period will not start until the dehneatlon has been submltted to or completed by the
Corps, as appropriate; , v

~ (5) If the proposed actrvrty W111 result in the loss of greater than 1/ 10 -acre of wetlands and
a PCN is required, the prospective permittee must submit a: statement describing how the .
mitigation requirement will be satisfied, or explaining why: the adverse-effects are minimal and
why compensatory mitigation should not be required. As an alternative, the prospectrve
permittee may submit a conceptual or detailed mitigation plan.., .

(6) If any listed species or designated critical habitat mlght be affected or is in the v1c1n1ty
of the project, or if the project is located in designated critical habitat, for non-Federal applicants -
the PCN must 1nclude the name(s) of those endangered or threatened species that might be .
affected by the proposed work or utilize the designated critical habitat that may. be affected by-
the proposed work. Federal applicants must prov1de documentation demonstratmg comphanoe
with the Endangered Species Act;and - ..

-(7) For an activity that may affeot a h1stor1o property lrsted on, determrned to be ehglble
for l1st1ng on, or potentially eligible for listing on, the National Register of Historic Places, for
non-Federal applicants the PCN must state which historic property may be affected by the -
proposed work or include a vicinity map indicating the location of the historic property. Federal -
applicants must provide documentation demonstratmg comphance with Seotlon 106 of the
National Historic Preservation Act. - : : :

(c) Form of Pre-Construction Notlﬁcatlon The standard 1nd1V1dua1 pernnt apphcat1on ,
form (Form ENG 4345) may be used, but the completed application form must clearly indicate
that it is a PCN and must include all of the information required in paragraphs (b)(1) through (7).
of this general condrtron A letter containing the requ1red information may also be used.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies.concerning the proposed activity’s compliance with the terms and
conditions of the NWPs and the need for mitigation to reduce the project’s adverse
environmental effects to a minimal level. . :

(2) For all NWP activities that requrre pre- construct1on not1ﬁoat1on and result in the loss
of greater than 1/2-acre of waters of the United. States, for NWP 21, 29, 39,40, 42, 43, 44, 50,

51, and 52 act1y1t1esdthat require pre-construction notification and. wrl_l result in the loss of greater
than 300 linear feet of intermittent and ephemeral stream bed, and for all NWP. 48 activities that
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require pre-construction notification, the district engineer will immediately provide (e.g., via'e-
mail, facsimile transmission, overnight mail, or other expeditious manner) a copy of the
complete PCN to the appropriate Federal or state offices (U.S. FWS, state natural resource or
water quality agency, EPA, State Historic Preservation Officer (SHPO) or Tribal Historic
Preservation Office (THPO), and, if appropriate, the NMFS). With the exception of NWP 37,
these agencies will have 10 calendar days from the date the material is transmitted to telephone
or fax the district engineer notice that they intend to provide substantive, site-specific comments.
The comments must explain why the agency believes the adverse effects will be more than
minimal. If so contacted by an agency, the district engineer-will wait an additional 15 calendar -
days before making a decision on:the pre-construction notification. The district-engineer will .
fully consider‘agency comments received within the specified time frame concerning the -
* proposed activity’s compliance with the terms and conditions of the NWPs, including the need
for mitigation to ensure the net adverse environmental effects to the aquatlc environment of the
proposed activity are minimal. The district engmeer will provide no response to the resource - -
agency,-except-as provided below The district engineer will indicate in the: admlmstratlve record
associated with edach pre—constructlon notification that the resource agencies” concetns were-
considered. For NWP 37, the emergéncy watershed protection and rehabilitation activity may - -
proceed 1mmediately in‘cases where there is an unacceptable hazard to life-or a si'gniﬁcan’tiloss of
property ot economic hardship will occur. The district engineer will consider ahy comments "
received to'decide whether the NWP 37 authonzatron should be mod1ﬁed suspended or revoked
in accordance with the procedures at 33 CFR 330.5.: et

*(3)In cases of where the prospective perrmttee isnota Federal agency;: the dlstrrct
engineer will provide a response to NMEFS within 30 calendar days of receipt of any Essent1a1
Fish Habitat conservation recommendations, as requlred by Sect1on 305 (b)(4)(B) of the -
Magnuson-Stevens Fishery Conservation and Management' Act.= *=77 s

(4) Applicants are encouraged to provide the'Corps with elther electronic ﬁles or multlple
copies of pre-constructlon notlﬁcatlons to expedlte agency coordmatlon S LA NPT

D. Drstrlct Engmeer S Dec1s1on ol UL L g D b s L nn
1 In rev1ew1ng the PCN for the proposed act1v1ty, the dlstrlct englneer wrll determme
whether the activity authorized by the NWP will result in more than minimal 1nd1v1dua1 or:
cumulative adverse environmental effects or may be contrary to the public interest. For a hnear
project; this determination will'include an ‘evaluation of the individual crossings to determine
whether they:individually satisfy:the terms and conditions of the NWP(s); as well as the:
cumulative effects caused by all of the crossings authorized- by NWP: If an applicant requests a g
waiver'of the:300 linear foot limit on impacts to intermittent or ephemeral streams or:of an -
otherwise apphcable limit, as provided for in NWPs 13, 21,29, 36, 39, 40, 42,43,:44; 50,51 ot -
52, thé district engineer will only grant the waiver upon a written determination that the NWP" -
activity’ w111 result-in minimal adverse effects: ‘' When making minimal effects determinations the
district englneer will consider the direct and indirect effects caused by.the NWP activity. The -
district engineer will also con51der site’ specific factors, such as the environmental sétting in the
vicinity-of the NWP activity, the type of tesource that will be affected by the NWP activity, the "
functions provided by the aquatic resources that will be affected by the NWP activity, the degree
or magnitude to which the aquatic resources perform those functions, the extent that aquatic " -
resource functions will be lost as a result of the NWP activity (e.g., partial or complete loss), the -
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duration of the adverse effects (temporary or permanent), the importance of the aquatic resource
functions to the region (e.g., watershed or ecoregion), and mitigation required by the district
engineer. If an appropriate functional assessment method is available and practicable to use, that
assessment method may be used by the district engineer to assist in the minimal adverse effects
determination. The district engineer may add case-specific special conditions to the NWP
authorization to address site-specific environmental concerns.

2. If the proposed activity. requires a PCN and will result in a loss of greater than 1/10-
acre of wetlands, the prospective permittee should submit a mitigation proposal with the PCN.
Applicants may also proposé compensatory mitigation for projects with smaller impacts. The
district engineer will consider any ptoposed compensatory mitigation the applicant has included .
in the proposal in determining whether the net adverse environmental effects to the aquatic. -
environment of the proposed activity are minimal. The compensatory mitigation proposal may be
either conceptual or detailed: If the. district engineer determines that the activity complies with
the ferms and.conditions of the NWP and that the adverse effects on the aquatic environment are -
minimal, after considering mitigation, the district engineer will notify the permittee and inclide
any activity-specific conditions in the NWP verification the district engineer deers riecessaty. -
Conditions for.compensatory mitigation requirements must comply with the appropriate.
provisions at:33 CFR 332.3(k). The district engineer iust-approve the final mitigation plan , -
before the permittee commences work in waters of the United States, ‘unless the district engineer-
determines that prior approval of the final mitigation plan is not practicable or not necessary to- -
ensure timely completion of the required compeénsatory mitigation. If the prospective permittee
elects to submit -a compensatory mitigation.plan with the PCN, the district engineer will
expeditiously review the proposed compensatory mitigation plan. The district engineer must, - _
review the proposed compensatory mitigation plan within 45 calendar days of receiving a
complete PCN and determine whether the proposed mitigation would ensure no more.than
minimal adverse effects on the aquatic environment. If the net advetse effects of the project on
the aquatic environment (after consideration of the compensatory mitigation proposal) are
determined by the district engineer to be minimal, the district engineer will provide a timely -
written response to the applicant. The response will state that the project can proceed under the
terms and:conditions of the NWP; including any activity-specific conditions added to the NWP
authorization by the district engineer. R I B S o) ST S PN

.+ 3. If the district engineer determines that the adverse effects of the proposed work are e
more than minimal, then the district engineer will niotify the applicant either:.(a) That the project.
does not qualify for authorization under the NWP and instruct.the applicant on the procedures to.
seek authorization under an individual permit; (b) that the project is authorized under the NWP. -
subject to the applicant’s submission of a mitigation plan that would reduce the adverse effects -
on the aquatic environment to the minimal level; or (c) that the project is authorized under the
NWP with specific. modifications or conditions.' Where the district engineer determines that -
mitigation is required to ensure no more than minimal adverse effects.occur to the aquatic -
environment, the activity will be authorized within the 45-day PCN period; with activity-specific
conditions that state the mitigation requirements. The authorization will:include the necessary
conceptual or detailed mitigation or a requirement that the applicant submit a mitigation plan that
would reduce the adverse effects on the aquatic environment to the minimal level. When - -
mitigation is required, no work in waters of the United States may occur until the district
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engineer has approved a specific mitigation plan or has determined that prior approval of a final
mitigation plan is not practicable or not necessary to ensure timely completion of the required
compensatory mitigation.

13



IL.

I11.

Kansas Water Quality Certification

Section 404 Nationwide Permits
Kansas Department of Health and Environment

Authority

This certification is prepared pursuant to Clean Water Act (CWA) Section 401
and Kansas Administrative Regulation 28-16-28f(c)(1) by the Kansas Department
of Health and Environment (KDHE).

Certification

All activities authorized by the U.S .Department of Army Corps of Engineers
(USACE) proposed Nationwide Permits (NWP) published February 16 2011, in
the Federal Register, and projected to go into effect on or before March 19,
2012, are not expected to result in violations of Kansas Water Quality Standards
found at Kansas Administrative Regulations 28-16-28b through 28g, provided the
person conducting the Corps of Engineers authorized activity adheres to the
conditions set out by this certification. A full description of the proposed NWPs
can be found at: v
http://www.nwk.usace.army.mil/Missions/RegulatoryBranch/NationwidePermits.aspx.

Additionally, Kansas Regional Conditions for NWPs have been proposed by the

USACE with concurrence from state and federal agencies. Once issued, these

conditions provide a general statewide framework for requirements for permitted
activities considered by the USACE to have minimal impacts on the aquatic
ecosystem. This water quality certification provides conditions and guidance to
address local water quality needs of the permitted activities.

Limitations of this Certification: All Section 404 activities within the borders of
Indian owned and operated lands are not covered by this certification. Individuals
proposing projects which impact those waters are responsible for contacting the
appropriate individual at the following numbers:

 Prairie Band Pottawatomie Indians, Planning Department, 785/966-2946

Kickapoo Tribe in Kansas, Environmental Office, 785/486-2601

Towa of Tribe of Kansas and Nebraska, 785/595-3258

Sac and Fox Tribe of Missouri, 785/742-4707



v,

General Conditions

1.

Certification Retention: The applicant shall retain this water quality certification
on the project site through the duration of the project to accommodate inspection.

Kansas Water Pollution Control General Permit for Stormwater Runoff from
Construction Activities: This certification does not relieve the applicant of the
responsibility to determine if the project is subject to the requirements of a General
NPDES Permit and to secure such permit as necessary. Questions and inquiries may
be directed to:

Kansas Department of Health and Environment
Bureau of Water — Industrial Program Section
1000 SW Jackson Street, Suite 420

Topeka, Kansas 66612-1367

Phone 785/296-5549; FAX:785/296-0086
www.kdheks.gov/stormwater

Project Water Quality Protection Plan: Any person wishing to use a Section 404
Nationwide General Permit shall prepare and follow a written project water quality
protection plan (PWQPP.). The PWQPP shall identify components of the permitted
activity (i.e. solid waste handling, fuel storage and leaks, sediment from construction
etc.) which may or will result in the discharge of pollutants to waters of the state. For
each component which may discharge pollutants to waters of the state, the plan shall
set out the physical, structural and management measures to be implemented to
prevent or minimize the discharge of pollutants to waters of the state. A PWQPP shall
be prepared and posted on site through the duration of the project (see Section VIII for
additional information on preparing a PWPP). Activities requiring a construction
stormwater permit, as described above, also require a stormwater pollution prevention
plan which will serve as the PWQPP.

The permittee is required to submit the PWQPP to KDHE only if the project
impacts Outstanding National Resource, Exceptional State or Special Aquatic
Life Use Waters per condition No. 4 below.

Outstanding National Resource Waters, Exceptional State and Special Aquatic
Life Support Use Waters: In the event the permitted activity occurs within one half
(1/2) mile of an QOutstanding National Resource Water as defined pursuant to K.A.R.
28-16-28b(pp) and K.A.R. 28-16-28¢(a)B(3), an Exceptional State Water pursuant to
K.A.R. 28-16-28b(y) and K.A.R. 28-16-28c¢(a)B(2), or a Special Agquatic Life
Support Use Water designated pursuant to K.A.R. 28-16-28d(b)(2)(A), the person
responsible for initiating the activity shall submit a copy of the PWQPP to:

Kansas Department of Health and Environment

Bureau of Water - Watershed Management Section

1000 SW Jackson Street, Suite 420

Topeka, Kansas 66612-1367 or email: nps@kdhe.state. ks.us
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The project permittee should also contact the assigned KDHE Watershed Field
Coordinator once construction is started for activities disturbing less than one acre. A
service area map with contact information for the three KDHE Watershed field
coordinators is attached (Attachment 1).

Locations of Outstanding National Resource Waters, Exceptional State and
Special Aquatic Life Support Use Waters can be found at:
http://www.kdheks.gov/befs/water quality disclaimer.htm .

The permittee should also be aware of the following Kansas water quality protection
regulations associated with critical resource waters:

K.A.R. 28-16-28¢(a)B(2) “Wherever state surface waters constitute exceptional state
waters, discharges shall be allowed only if existing uses and existing water quality are
maintained and protected.”

K.A.R. 28-16-28¢c(a)B(3) “Wherever state surface waters constitute an outstanding
national resource water existing uses and existing water quality shall be maintained
and protected. New or expanded discharges shall not be allowed into outstanding
national resource waters.”

K.A.R. 28-16-28c(a)B(4) “No degradation of surface water quality by artificial sources
of pollution shall be allowed if the degradation will result in harmful effects on
populations of any threatened or endangered species of aquatic or semiaquatic life or
terrestrial wildlife or its critical habitat as determined by the secretary of wildlife and
parks pursuant to K.S.A. 32-960, and amendments thereto, and K.A.R. 115-15-3 or in the
federal endangered species act, 16 U.S.C. 1532 , as amended on October 7, 1988.”

Solid Waste Disposal: All solid waste materials produced during the execution of
the project shall be disposed in accordance with the provisions of Kansas Solid Waste
Management Statutes and regulations and applicable local regulations. Direct inquiries
to:

KDHE, Bureau of Waste Management
1000 SW Jackson Street, Suite 320
Topeka, Kansas 66612-1366

Phone: 785/296-1600; FAX: 785/296-1592
www.kdhe.state ks.us/waste/index.html

Equipment Staging Areas and Project Closure: Upon completion of the project,
disturbed areas shall be expeditiously stabilized with temporary and permanent
vegetation, bio-artificial ground cover or other appropriate non-polluting material.
Fertilizer application to establish and maintain vegetation shall be done in a manner
that will not contribute to the current nutrient load to any of the surface waters
impacted by the project. The person responsible for the permitted activity shall
monitor and maintain cover materials until such time as the site is stabilized. Project
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10.

I1.

closure procedures shall be documented in the PWQPP per condition No. IV. 3.

Riparian Areas: Minimize removal or disturbance of riparian areas (areas adjacent to
water bodies). KDHE encourages the use of vegetation consistent with adjoining
vegetation materials to minimize impacts from improper handling of fertilizers and
pesticides.

Discharge of Floatable Materials: Pursuant to K.A.R. 28-16-28b (uu)(1),(2), the
person responsible for executing the permitted activity shall assure good house
keeping is practiced at the site to minimize the discharge of floatable materials such as
personal refuse including food containers, packing, and other materials. Appropriate
measures shall be taken to capture and/or recover any floatable materials discharged to
waters of the state originating with the permitted project.

Fuel, Chemical and Materials Storage: Fuel, chemical and other materials stored at
the project site shall be stored in a manner that minimizes the discharge of product to
waters of the state. Spill minimization and prevention measures and procedures shall
be documented in the PWQPP.

Spill Response and Reporting:

a. Spill response and cleanup: In the event a spill of fuel, chemical or other
water quality degrading materials stored or transported on the site occurs, the
permittee shall or with the assistance of professional response personnel,
expeditiously control or contain the spill and initiate clean up procedures. The
applicant shall immediately contact 911. Spill response and cleanup actions
shall be documented in the PWQPP. The applicant should also contact the
appropriate Kansas Department of Health and Environment district office
http://www.kdheks.gov/befs/dist_office.html or look in your local phone
directory to confirm cleanup activities. Finally, KDHE strongly encourages
the permittee to establish and post a sign that includes phone contact numbers
for the appropriate local emergency response unit, KDHE district office, and
the project manager/owner.

b. Reporting: The Kansas Department of Health and Environment shall be
notified of all fuel spills or unauthorized discharge of pollutants immediately.
Contact KDHE at 785/296-1679, anytime for spill reporting requirements. The
Kansas Adjutant Generals Office should also be contacted (785/296-8013) as
well as the National Spill Response Center (1-800-424-8802).

Drinking Water Intakes: The person responsible for the permitted activity shall
avoid adverse impacts on public water supplies. Whenever permitted activities occur
within one mile upstream of a public drinking water supply - surface water intake, the
applicant shall contact the official in charge of the public drinking water supply to
apprize the drinking water supply official of the permitted activity.  The person
responsible for the permitted activity shall consider the suggestions and
recommendations of the public water supply official when preparing the PWQPP. ‘
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V.

13.

Treated Wastewater Effluent Mixing Zones: As a general guideline any Section
404 activity within one-half (1/2) mile upstream or one-half (1/2) mile downstream of
a permitted wastewater effluent discharge may impact the effluent mixing zone. The
person responsible for the permitted activity shall determine if the project will
adversely impact the wastewater effluent mixing zones and take appropriate measures
to avoid altering or changing the mixing zone. The permitted activities may include
but are not limited to:

a. The construction or placement of a recreation oriented facility or structure (i.e.
boat ramp, walkway) which may require modification of the beneficial use
designation to accommodate contact or non-contact recreation, thereby increasing
the effluent limitations for the permit.

b. Any activity which may alter or remove the stream channel geometry or natural
oxygenation abilities of the stream such as bridge construction, channelization,
stream channel substrate modification etc.

The person responsible for the permitted Section 404 activity shall advise and
describe to the waste water discharge permittee and KDHE any potential mixing
zone impacts and the measures the person responsible for the Section 404 activity
will take to minimize adverse impacts on the mixing zone. Inquiries should be
directed to:

Kansas Department of Health and Environment
Bureau of Water - Municipal Programs Section
1000 SW Jackson Street, Suite 420

Topeka, Kansas 66612-1367

Phone: 785/296-5527;, FAX: 785/296-0086

Total Maximum Daily Load: The permittee for any Section 404 NWP project within
a watershed with a Total Maximum Daily Load (TMDL) should contact the assigned
KDHE Watershed Field Coordinator once construction is started for activities
disturbing less than one acre. A service area map with contact information for the
three KDHE Watershed Field Coordinators is attached (Attachment 1). Visit
http://www.kdheks.gov/tmdl/index.htm for TMDL watershed locations, maps and
other information. ’

Special Conditions for Specific Nationwide Permits

1.

Nationwide Permit #7. Outfall Structures and Maintenance (construction):
Controls shall be in place to stabilize all areas of the bed and bank around the pipe or
adjacent to the outfall structure and associated intake structures that may be affected
by outfall or stream flows, respectively.

Nationwide Permits #3-Maintenance; #12-Utility Line Activities; and #18-Minor
Discharges (pipelines included): Hydrostatic tests for pipeline activities shall be
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approved prior to discharge of water used for the test. Please contact:

Kansas Department of Health and Environment
Bureau of Water - Industrial Program Section
1000 SW Jackson Street, Suite 420

Topeka, Kansas 66612-1367

Phone 785/296-5513; FAX: 785/296-0086

3. Nationwide Permits #27 (Aquatic Habitat, Restoration, Establishment and
Enhancement Activities) #29 (Residential Developments), #30 (Moist Soil
Management for Wildlife), #39 (Commercial and Institutional Developments),
#42 (Recreational Facilities), #43 Stormwater Management Facilities). A (Wind
Energy Generative Facilities, B Water Based Renewable Energy): Measures shall
be implemented to assure impounded waters, created by activities within the
framework of these permits, avoid becoming public health threats, nuisances, generate
complaints, and potentially discharge degraded water. The applicant shall prepare and
implement an Operations and Maintenance Plan for facilities and landscapes (O&M),
which at the minimum incorporate the following;:

a. Identify individual and public property owners and their potential for being the
source of nonpoint source pollution. This could include but is not limited to:
commercial grounds, streets, right-of-ways, parking areas, conservation easement
and proposed mitigation areas etc.

b. For each property as described in item A. above, indicate the applicable water
quality protection measures for each category of artificial sources of pollution. The
identified water quality protection measure for each category of artificial source of
pollution shall be designed to reduce to the maximum extent practicable, the level
of pollution resulting from identified pollutant sources. Identified water quality
protection quality protection measures shall be at least as effective as those set out
by the Kansas Nonpoint Source Pollution Management Plan, 2010 Update, available
at: http://www.kdheks.gov/nps/ .

c. Strategies to assure implementation of the water quality protection measures
identified under item IV. 3-10 which may include but are not limited to prohibition
or restriction of activities, utilization of alternative technologies or products,
information and education, financial assistance, technical assistance, enforcement
and penalties. Additionally, an in-house reporting form used by staff to document
degraded property conditions potentially impacting the property and needs to
address them should be developed, if applicable.

d. Organizations and individuals responsible for assuring implementation of identified
water quality protection measures.

VI Enforcement and Penalties

This certification does not relieve the applicant of the responsibility for any discharge to
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waters of the state or allow for any inappropriate discharge to occur. As provided for by
K.S.A. 65-171(f), failure to comply with the conditions of this certification may subject the
responsible party to fines of $10,000 per violation with each day the violation occurs
constituting a separate violation.

VII. Variance
If the applicant believes the conditions of this certification will result in impairment of
important widespread social and economic development, the applicant is advised of the
variance provisions of KAR 28-16-28b(1ll) and KAR 28-16-28f{e).

VIII. Additional Information

The KDHE website contains the following information to assist the applicant in preparing a
Project Water Quality Protection Plan (PWQPP):

1. Construction practices: http://www.dnr.mo.gov/env/wpp/wpcp-guide.htm

2. PWQPP Form and Instructions:
http://www.kdheks.gov/nps/resources/nwpwgppfrm.doc or
http://www.kdheks.gov/nps/resources/mwpwappfrm.pdf

3. Kansas Surface Water Register:
http://www.kdheks.gov/befs/download/Current Kansas Surface Register.pdf

4. Kansas Surface Water Maps:
http://www.kdheks.gov/befs/download/2006 Surface Water Register Maps.pdf

5. Surface Water Quality Standards- K.A.R. 28-16-28b through g:
http://www.kdheks.gov/water/download/kwqs plus supporting.pdf

6. KDHE District Offices- http://www.kdheks.gov/befs/dist_office.html
The Kansas Department of Health and Environment, Bureau of Water-Watershed
Management Section at: 785/296-4195 or FAX 785/296-5509. This information can also be
obtained by written communication directed to:

Kansas Department of Health and Environment
Bureau of Water - Watershed Management Section
1000 SW Jackson Street, Suite 420

Topeka, Kansas 66612-1367 or email: pps@kdhe.state.ks.us



ATTACHMENT 1 — Contact Information for KDHE Watershed Field Coordinators
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[ 1Beth Rowlands

{_1Richard Basore

800 West 24th St. Lawrence, KS 66046 - (785) 842-4600 - browland@kdheks.gov
("1Doug Schneweis 2301 East 13th st., Hays, KS 67601 - (785) 625-5683 - dschnewe@kdheks.gov

130 South Market St., Wichita, KS 87202 - (318) 337-68020 - rbasore@kdheks.gov

i_,;z"m\{%
B T

\IEUARE,

S
"Q I3 0

July 2010




COMPLIANCE CERTIFICATION

General condition 30 of this Nationwide Permit requires that you submit a signed certification
regarding the completed work and any required mitigation. This certification page satisfies this
condition if'it is provided to the Kansas City District at the address shown at the bottom of this page
upon completion of the project.

APPLICATION NUMBER: 2009-1282

APPLICANT: ALF-HM Johnson County, LLC
' 5201 Johnson Drive, Suite 450
Mission, Kansas 66205

PROJECT LOCATION: Sections 34 and 36, Township 14 south, Range 25 east and Sections 1
and 2, Township 15 south, Range 25 east, Johnson County, Kansas.

a. I certify that the authorized work was done in accordance with the Corps authorization,
including any general or specific conditions.

b. I certify that the required permittee-responsible mitigation has been completed in accordance
with the permit conditions.

¢. Your signature below, as permittee, indicates that you have completed the authorized project as
certified in paragraphs a and b above.

(PERMITTEE) (DATE)

Return this certification to:

U.S. Army Corps of Engineers
Kansas City District, OD-R

601 East 12" Street, Suite 402
Kansas City, MO 64106-2824



